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ADVERTISEMENT. 


THE importance of the ſubje# of the following | 
ſheets, not only to the domeſtic happineſs of 
every proteſtant huſband in the Britiſh domi- 
nions, but to the manners and principles of the 
world at large, hath obliged the writer to 
go ſomewhat deeper into argument than may 
ſeem confiſtent with the attention of the gene- 
rality of readers. If they will excuſe, how- 
ever, the unavoidable neceſſity of a few li- 
terary diſcuſſions, they will find the general 
ſeope of reaſoning to be as plain and fimple, 
as are the reflections and obſervations on the © 
circumſtances of the particular caſe confidered ; 
which are purpoſely adapted to the level of 
every capacity. The ſevere indiſpoſition of 
the writer, while great par if the work was 
going through the preſs, having occafioned 

ſome typographical errors, the diſcerning rea- 
der will readily detefi, and, it is hoped, as 
candidly excuſe them. 
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80 O capricious we popular ciiſtoins; and ; 
ſo imperfe& the beſt concerted ſchemes of 

ſociety; , that the very means, Which are 
| calculated to promote the political bappi- 7 

neſs of community, are oſten found to apes. 
rate againſt the perſonal happineſs of the 
individuals compoſing it. As the general 
good, however, is known only by its in- 
fluence on particulars, | and the public peite 
to be valued only as ĩt contributes to private 

ſiecurity; in vain may a people boaſt of che 
3 * of government, if the | 
Fo maxim 


18 to che ſovereign. 


[2 1 


| maxims, or meaſures, of its adminiſtration, 


tend to the injury, and oppreſſion, of the 
ſubject. - 


The reſpect, which in all ages hath been 
paid to the rank and character of princes, ſo 
ſtrongly enforced by policy and inculcated 
by religion, is one of theſe ſalutary expe- 
dients; which, from the diſſoluteneſs of 
modern manners, prevailing in. almoſt every 
court and country in Europe, is nevertheleſs 
become equally dangerous to the ſubject wy 


{ 


In mary monarchies, * the Romiſh 
religion is ſtill cultivated ; where abject ſub- 
miſſion is made the teſt of loyalty, and the 
hoſt profligate princes are held to be account-' 


able to God only, and not to the laws of their 
country, for their conduct; it is no won⸗ 
der they are as extravagant in their actions, 
as is the veneration which is paid to their per- 


ſons. Beaumont, archbiſhop of Paris, ex- 
. denounces damnation, in à lat 
| | 2 * 


* 
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dpoſtolic mandate, "againſt thoſe who fail 
in paying implicit obedience; even to a Do» 
mitian or a Nero. 1s it then to be won 
dered at, if, in F rance, where the ſovereign 
is thus complimented with the power. of A | 
dei ty, the princes of the bl ood- royal ſhould 
be temptgd to trample at pleaſure on the 
rights of humanity ? It i is but acting in 
conformity to the ſaying of the ancient ſage, 
6 When public opinion converts men into 
gods, they degenerate, i in their private cha- 
rafter, to'brutes!” ?- | 


Tbe caſe is different in a pioteſſant coun- 
tries, and particularly in ſo limited a mo- 
narchy as England, where the mutual rela- 
tion between prince and people, and their 
reciprocal” duties and dependance, are better 
Known, and determined. A king of Great- 
Britain is the maſter only of his own ſer- 
vants:* he is, or ought to be, the father of 
his people; his ſubjects are his children, and 
his indulgence in acts of gallantry, would be a 
127 kind be civil iy nn ig gate: 


ww” 

nour of the crown, as deſtructice of the peat 
| Er A 
J n. 4 

=” loch be the Gitnation ol the ſovereign, 
how little plauſible the pretext of thoſe who 
boaſt | only an affinity of blood, to an ex- 
emption from the like reſtrictions? How pre- 
poſterous the Practice of engrafting their 
vices on the ſtock of his virtues ! Shall 
his merely preſumptive heirs exert. an im- 
moral, an illiberal prerogative over the 
complacence or reſpect of any other claſs of 
ſubjects; while the king himſelf. is bound 
by. the facred tie- of an oath, to reſpe& the 
| laws, and to protect the rights of the loẽW- 
eſt individual in his realm ?. the moral, con- 
duct of princes is doubtleſs an object of na- 
tional as, well as pri vate concern: ſuch a 
dangerous iufſuence do they deri ve from 
their, titular and elevated ſtation. It has 
— Itoh 17 the blood n 
land; except the prince a on throne, 
i | is 


FE 


is no_obje& of national concern whatever, 


Every wan,” ſays be, „ whether of bigh 
rank, or low rank, or no rank at all, is no 


leſs ſo.” But could the ſhrewd, the ſenſi· 
ble Dunning, really believe what he faid? 
Were not ſuch expreſſions mere flowers of 
rhetoric; ſuch as he ſo well knows how to 
ſtrew before a jury, when he would miſ- 
lead them in favour of his client ? Did he not 
even then ſacrifice at the ſhrine of that idol 

of royalty he affected to debaſe ? He muſt, 
he could not be doing otherwiſe: ſuch is 
the ſervile predicament, of public pleaders.! 


It is true chat princes of collateral con- 
. f{anguinity to the throne, are merely ſub- 
| jets; they ſtand not even in a fraternal re- 
lation, to that political family, of which the 
king is father. They are thence exempted - 
from the cenſure," to which the ſovereign: 


himſelf would be ſubject in like circumſtances 


but they have therefore the lefs right to take 

advantage of their affinity to his perſon, ta 

break through the moral obligations, whick 
.B 3 | | the 


E 1 
the ſovereign himſelf is religiouſly bound tg 
telpeR ; and which, happily for England, 
the reigning monarch does in himſelf moſt 
| ny reſpect. 


In the eye of the 18 I lay, a prince of 
the blood i is but a ſubject ; but is he merely 
ſuch in the hands of the lawyers? Experience 
hath fully ſhewn us, he is not. The preſi- 
dents 'of our courts of juſtice pay themſelves 
their court at St. James's ; and, ſtruck with 
the dignity of the royal perſonages in the 
: preſence-chamber, too often forget their own. 
dignity, as well as the majeſty of juſtice | 
in Weſtminſter-Hall. To a man ſelf- con- 
ſcious of true dignity, poſſeſſing that of hu- 

man nature, at the ſame time ſenſible of the 
invaluable privileges of an Engliſhman, a 
prince of the firſt rank will appear but as a 
man: but are all men ſo ſenſible and con- 
ſcious ? and, if they were, will not weak 
women, captivated with ſuperficial ſhew and 
the glare of tatle, be ever apt to conceive a gal- 
e ee eee 
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W man, Kill, to their coſt and ſhame, they 
find him even leſs than a child. SEAS 
N 
By fatal hah 4 — they will; 
they do. Not a fickle, though innocent, ſe- 
male, of the leaſt pretenſions to youth or 
beauty, but piques herſelf with emulation 
on diſplaying her charms to the beſt advan- 
tage, whenever an aſſembly is honoured with 
the preſence of one of theſe princely Tarquins 
in the world of gallantry. At the fame time 
| the moſt flattering indulgence is generally 
adminiſtered to this weakneſs, the natural at- 
tendant -on female vanity, by the friends and 
relations of ſuch as have the ſatisfaction par- 
ticularly to attraft their royal attention, 


It is yet taking the moſt unprincely, the 
moſt illiberal, advantage of the deference paid 
to royalty through motives of allegiance and 
reſpect, to convert fuch laudable principles 
into the means of effecting the moſt odious 
purpoſes. To make loyalty the fource of 
Hoentiouluels and betray the confidence, 

. — 


x ' 2 | 

x which ſuperior rank might claim ſrom fu- 
perior merit, is to pollute. the ſtreams that 
immediately flog from the fountain of ho- 
| OT eee Hee of 
nn it d e, 


*, 


But to ard 8 e 
[aud general | as. theſe refleions may ſeem, 
they are no leſs pertinent than particularly 
-applicable to a recent tranſaction in life; 


by which muff bring en 
pf every poer, of every man of honour, and 


ſenſibiliey in the kingdom, I mean the Duke 
bf Cumberland 's late amour with Lady Grof. 
_ 3-5 topick that has univerſally agitated 


the tongues and pens of the {eribblers and 
55 pen te prof og 


* 
7 4 - vp 8 41 
* 2 7 Di Ez 


eee . "ks "ot 
1 7 wanting wretohes, . 1 abandoned by 
every principle of honour ; Þ. totally lot 
2 of moral virtue and the 20 


1 
1 


a and iniquitous venality, for their atrocious 


tes . 
royal ſeducer, and even an apology for the + 
adulterous conduct of he "_ "ue &r f 
. 5 8 n K | 


a 1 i as is the. 1 ſo july 
brought againſt the parties offending, in the 


act, their criminality is venial, when compar- 

ed with that of theſe avowed and officious 
defenders of it. The one have the plea of 
paffon in excuſe for their vicious Indiſcretionz; — 
the other have no plea but the moſt ſordi |; 


_ effrontery. Diſhonour may purſue . the one, 
but * and A muſt accompany * F; 
„ 
10 & fatto to the el A ry | 
it muſt be confeſſed the predicament | in which 
the princes of the blood-royal in England "vw 
preſent ſtand reſpecting matrimony, is fin- 
| Ferely to be lamented, The expediency, or 
rather ſtate neceflity, pf their being joined 
in marriage. with ſome foreign prince ſs of 
e rank, e ſingle for life, 
7 condemns 


1 
condemns them in effe& to a ſtate of perpe- 
tual celibacy. Reſtrained from intermarrying 
with the Britiſh nobility, a familiar inter- 
courſe with their wives and daughters, is no _ 
jeſs perilous and incentive, on the part of the 
one, than dangerous and ſeduRive on the part 
af the other. | | 


This reftraint is another of thoſe political 
cuſtoms, whoſe ſalutary effect, in one ſenſe, 
is ſtrongly counteracted by its ill conſequen- 190 
ces in another. It may be better, perhaps, _ 
ſor the nation in general, that the domeſtic + 
happineſs of a certain number of families, 
even of rank and diſtinction, ſhould ſuffer | 
8 female imprudence and conjugal i * 
ntdelity, e than that ſuch deſperate diſputes, 
as thoſe of the houſes of Vork and Lancaſter, 
could embroil the kingdom with civil wars, 
on account of rival pretenders to che throne. 
But, while prudence dictates the maxim, of 
' two evils to chooſe the leaſt, in the reſtraint 
thus laid on princes, by the wiſdom of go- 
ms it becomes them, as men of pru· | 


„ 
| dence and principle, to chuſe, of two modes 
' of gallantry, 'that which is the leaft criminal 
in irſelf, the leaſt obnoxious to ſociety, and 
| the leaſt opprobrious to the royal family, of 
which they conſtitute a * | 


Concubinage hath been allowed in moſt 
countries, both under the diſpenſation of the 
law and the goſpel ; and in the circumſtances 
in which princes are ſituated in this country, 
ſimple fornication, however odious to the 
chafter manners of modern times, might be to- 
lerated perhaps without great ſcandal in caſes of 
this neceſſity *. But a promiſcuous indulgence | 
with various obj ects, the ſeduction of married 
women one day, and the low debauchery 
of the ftews the next, are ſo incompatible 
with the character of a * that they re- 
fllect an odium on the ver rſon of the man. 
From men of idling a , the world expect 
at leaſt decency of behaviour; a from thoſe of 
birth and education, a kind of delicacy even in 
* Perhaps the method praQtiſed i in Germany, by perſons 
of rank martying thoſe of inferior ſtations, might be 


adopted with ſucceſs: the children by ſuch marriages not 
— the title of the father. 
| their 


docs th 
| 


LES 3 
© their vices. If they want virtue they mould not 
want ſpirit; ; however profligate, they ſhould 
not be deſtitute of pride. Tenacious of chat 
ſuperiority, the world is but too ready to 
allow him; a prince ſhould ſurely be. as am- 
bitious as the peaſant ? he ſhould lay claim 
to the excluſive poſſeſſion of the object of 
his attachment. He ſhould not meanly ſtoop 
to ſteal a ſhare of that, to which another, by 
the laws of faciety, hath a prior right, and 
in which the honour of his family, and his 
domeſtic happineſs, are ſo nearly intereſ.- 
ed. The example of the young bero of an 
tiquity, who, in the very hour of dalliance 
and in the height of expectation, checked the 
ardour of his paſſion, and expreſſed his. 
' horror to find his conſenting miſtreſs. the 
| property of another, is well known and : 
_ admired, - Even the rape of the Sabines, * 
was an gutrage ſoon. forgiven ; the very 


brothers of the raviſhed virgins, uniting and 


becoming one people with the raviſhers. It 
was otherwiſe with the inſult offered to the * 
vik of Solna. che are of Lucretia 
oft 


UT 
coſt the princely ravifher his life, and the 
king, his father, his crown. The expulfion 
of the Tarquins, and the total ſuppreſſion 
of kingly government in Rome, were 
owing to the adulterous gallantry of a-prince 
of the blood. Modern times afford no exam- - 
ples of ſimilar reſentment in the ladies: we 
have no Lucretias! but modern manners 
afford ſufficient opportunities for princes to 
gratify their inordinate appetites, without 
proceeding to perſonal violence. Their rank 
and ſtation entitle them to a confidence, 
which places them often, in circumſtances, 
in which the ſeduction of the mind is much 
more diſhonou rably criminal, than would be 

a 9 on x the body. 


Ido 400 affirm, that this was altogether 
the caſe, in the intrigue between his Royal 
Highneſs and Lady Groſvenor ; but, if we 
have a retroſpe& to the fituation, in which 
| her Lady ſhip” s relations ſtood, as to their 
connections with the court, their entire de- 
* to the royal family, and in a great 
| meaſure 


1 + } 
meaſure dependance on that devotion; if we 
reflect alſo on the loyalty and attach ment, 
which the Groſvenor family have on all 
occaſions, demonſtrated | for r roy alty, and the 
prerogatives of kingly government, we muſt 
of neceſſity be compelled to own, that the re- 
turn it has met with, both in the perſons of | 
his Lordſhip, and the Lady, has been as in- 
compatible with the laws of juſtice and ho- | 
nour as inconſiſtent with the principles, of | 
N and Sratitüde. 


Te meafures which his Lordtiy ta 
therefore, taken to do himſelf legal juſtice, ap- 
pear to be the very natural reſult of a ſpirited 
and well-founded reſentment, I cannot lay, | 
the ſame ſpirit hath been kept up in the pur- 
ſuit. of thoſe meaſures, or that his  fucceſs 
hath been hitherto equal to the juſtice. of his 
cauſe: the, fatal influenge exerted by goverh- | 
ment againſt thoſe. who ate under the unhap- 

py neceſſity of contending with ſuch as are 
allied to the crown, will perhaps account for 
both. Public encomiums, indeed, have been 
| Ow 


i 38.1 

laviſhly beſtowed on the learned pleaders en- 
gaged in the trial at law, to which this illi- 
eit amour hath given occaſion; as alſo on 
the Jury who found a verdi& for his Lord- 

ſhip. - The one have been as highly, com- 
plimented for their Judicial ſagacity, as the 
other for their juridical integrity: and yet, 
on the face of the trial, the merit of both ap- 
pears highly ICI by 


The talents and abilities. of the n 
counſel indeed are too well known and eſta- 
bliſhed, in general, to be called in queſtion 
by an anonymous writer. The particular 
application of them, in this caſe, Heer, 
will admit of ſome doubt 


2 to the; jury, there 1 is likewiſe an equally 
apparent cauſe of ſuſpicion, - that they were 
not altogether ſo judicious, independent and 
impartial as even the contending parties, on 
both tides, ſeem diſpoſed to admit. Ws! 


The world hath been repeatedly told that 
- # the vo was the unanimous opinion of 
| Dy 2 ſpecial 


+ i | 3 
An | fecial jury, compoſed of judicious . 
pendent men of fortune; - who, like honeſt 
Engliſhmen, - gave their verdict; regardless | 
of the frowns of a prince of the blood "and 
all the abilities that were diſplayed from the 
bench, to 7 8 their Juggs, 


FF a=.”  & © 


tt ſhould pic by dete encortiglts, that 
they thought the world inclined to believe 
that the diſhonour of a nobleman, of one of 
the, moſt antient and reſpectable families in 
| the kingdom, exceeded . by few in opulenoe 
and none in loyalty, would be ſufficientiy 
compenſated by damages that might rea- 
ſonably have been given to a private gitizen 4 
and that no harm could accrue to ſociety, if 
4 prince of the blood with unlimited per- 
fund, Gould lauge the wife of any other no. 
uren or gates he fecit on raj hg 
the Ow elf fine. ns 3 


"The dignity and 7 7 1 peerage 
indeed are more particularly intereſted in this 
N cauſe; 


% 
I ; ” 
: & \ 


E * 1 

| fauſe ; their nearer approach to the throne 
and more intimate intercourſe with the perſons 
of the royal family, ſubjecting them more 
to inſults of this nature, than the lower or- 
ders. of gentility, But can I have the ef- 
frontery to put , the queſtion to a peer of 
Great-Britain, whether he ſhould think the 
ſum of ten thouſand pounds an adequate 
compenſation for the violation of his bed, 

and the horrors attending ſuch a, breach of 

his domeſtic happineſs? Let every peer lay 
his hand upon his breaſt, and tell me whe- 
ther the laying his hand upon his ſword, 
would not be the indignant, and proper an- 
ſwer to ſo impudent, ſo degrading, a queſ- | 
tion. 4 


If the gentlemen of the jury did really 
think, in their conſciences, that ſuch a ſum 
was an adequate reparation, for the injury thus 
done a Britiſh peer; and at the ſame time a 
{nfficient check to the vicious gallantry of a 
prince of the blood ſo circumſtanced, they 
appear to me to have had too little knowledge 
ä C - 0 


| but 
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of the preſent value of money, to be men of 
very independent fortunes ; as welt as to- 
have paid too little regard both to the dignity 
of the peerage, and the rights and privileges 
of Engliſhmen, to deſerve many excomiums 
for their ſpirit or impartiality. 


Without meaning to caſt any reflection on 
gentlemen in the commiſſion of the peace, I 
muſt obſerve that among the names of the 
jury there are thoſe, of ſeveral Middleſex 
magiſtrates. I would not inſinuate that the 
dependence, which ſome ſuch magiſtrates are 
known to have on the crown, had any actual 
influence on thoſe particularly in queſtion: 
but I ſay that prima facie ſuch a jury does 
not appear to be the moſt likely to be favour- 
able to a plaintiff, bringing an action againſt | 
one of the brothers of the prince on the 
throne. : 

But, admitting the jury to have been un- 
exceptionable in point of integrity, unleſs they 
had been abler layers; than the ableſt that 


appear 


Lu 1 
appear to have been in court, it was extreme 
ly difficult for them to ſteer a proper courſe, 
amidft the contradictory arguments of the con- 
tending pleaders, and the artful and inconſi- 
ſent charge, delivered from the bench. 


It is indeed remarkable that two ſuch firſt 
rate counſel, as Dunning and Wedderburne, 
ſhould fo learnedly labour the matter of da- 
mages, as they did at this trial, and that in 
a different manner; each declaring, at the 
ſame time, that his was the only light, in 
which he had ever viewed or known the 
point to be conſidered ; and that, after all, 
the more learned judge, ſhould in effect 
ſuperſede the whole, by ſaying that he muſt 
ſet the jury right; for the many rules which 
had been laid down in this reſpect, were con- 
trary to, and ſubverſive of, every principle 
and idea of law and juſtice. 


If two ſuch eminent lawyers as thoſe above · 
mentioned, could ſo long take up the time 
of the court, with laying down rules income 

TT OTE patible 


* . 
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patible with every principle and idea of law 
and juſtice; well might a jury of modeſt 
gentlemen, no adepts it is to be preſumed in 
law, be bewildered in their judgement as to 
ſo apparently intricate and doubtful a point; 
and that eſpecially as the learned judge him- 
ſelf, as I ſhall preſently ſhew, did but little 
mend the matter in his charge; not entering 
ſufficiently into the grounds of damage, to 
enable them to form a judgement of the lega- 
lity or rectitude of the verdict, he emed to 
recommend. | 


It may indeed be ſeriouſly queſtioned, how 
it came about, that ſuch able members of the 
the law ſhould, after ſo many years practice 
and ſtudy, be in this particular caſe ſo much 
to ſeek, reſpecting the common principles of 
law and juſtice. Was it reſerved by fate or 
fortune, as a peculiar mark of diſtinction to 
his Royal Highneſs, being the firſt perſon of 
his rank and quality againſt whom ſuch an 
action had been brought, to to cauſe a diſſipa- 
tion or perverfton of the ideas of all former 


$2 3487 | pleadings, 
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pleadings, and proceedings, in caſes of the like 
nature? Be this as it may, the difference of 
opinion between the counſel, and between 

theirs and that of the bench, is no leſs fingu- 
lar than that there ſhould 'be any difference 
of opinion at all, in a matter of law that had 
ſo often come before them, as the ground of 
damages in an action for criminal converſa- 
tion. © The hair- breadth ſcapes and imminent 
deadly breaches” of a military life are not 
more perilous and fatal to the ſoldier, in the 
purſuit of honour in the camps of war, than 
the hair - breadth diſtinctions and caſuiſtical 
chicanery of the lawyers, are perilous and 
fatal to the client, who is in purſuit of juſtice 
in our courts of law. Deadly however as 
they may prove to the plaintiff, they afford 
a cruel diverſion to the authors, and ſome- 
times the ſpectators of the contention, 


A conſcientious jury is in the mean time an 
object of compaſſion. Anxious to diſcharge 
their duty, in conformity to their oath, it 
cannot be without concern and chagrin they 

7 find 


„ 
find themſelves amuſed with vague and de- 
ſultory reaſonings, or puzzled with diftinc- 
tions without a difference, and all the formal 
pedantry of technical terms, that ſerve but to 
perplex the manner, inſtead of clearing vp 
the matter, in 3 | 


In this PEA I conceive the jury, on 


| the trial in queſtion, to have been, as to 


forming their judgement on ſeveral impor- 
tant particulars. I ſhould imagine, for in» 
ſtance, they might be at ſome loſs, if they 
did not conſult their own feelings, to deter · | 
mine, whether they were to look upon their 


-  verdi&t as an object of public or private con- 


cern. Mr. Dunning laboured to perſuade 
them, it was a matter of little or no conſe. 

quence to the publick, The charge from 
the bench alſo ſtrongly infinuated, that it was 
an affair of mere private, and perſonal con- 
cern; and that the damages ſhould be pro- 
portioned only to the injury ſuſtained by the 
plaintiff. Mr. Wedderburne, on the other 
"Py exerted himſelf to repreſent it as an 


event 
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event, of the utmoſt importance to every peer, 
and eyery married man 1n the nation, and 
uſed all his oratory to excite the paſſions 
of the jury, to ſhew a reſentment ſuitable 
to the occaſion, in * conliderable. da» 
mages, 


| Impartiality. will certainly take part with 
Mr. Dunning, in ſuppreſſing every motion 
of reſentment on any oocaſion, in the breaſt 

of a jury; but, if there be a juryman in the 
kingdom, who does not think himſelf ins 
tereſted, in finding exemplary damages in caſes 
of adultery, he is either not a married man, 
or deſerves to be made a moſt egregious 
dupe, by the firſt gallant that is inclined to 
ſeduce his wife, 


It is true that adultery is not, as the law 
ſtands at preſent, in moſt countries, a public 
crime. It is not an indictable offence, like 
robbery, maiming, or murder; for which 

any perſon may proſecute the offender. The 
n alone is allowed to proſecute; nor 
C 4 can 


* 
ean the king's advocates, his attorney or ſo- 
licitor general, intermeddle. Not that it 
was always ſo. By the Julian law, among 
the Romans, the accuſation of adultery was 
open to every body; though ſtrangers were 
ſeldom permitted to proſecute, eſpecially where 
the huſband himſelf was contented, and made 
no complaint. There is no doubt that the 
event of the trial, in theſe caſes, more parti- 
cularly concerns the huſband, who is the 
proſecutor: but fo it does in many other crimi- 
nal proſecutions. But though the huſband is 
the moſt- particularly intereſted in the incon- 
tinency of his wife, the inflicting damages, 
which acts as a puniſhment on her ſeducer, 
muſt, by exhibiting a ſalutary example to 
debauchees, eventually intereſt every other 
huſband in the kingdom. Though adul- 
tery, therefore, be not a publick crime, in 
reſpect to the proceedings againſt it at com- 
mon law, the puniſhment of it, in the only 
way the law admits, by action of damages, 
is an intereſting object of national and fublick 

Concern, | 


Again, 


/ 


1 25 1 

Again, I conceive the jury might be not 

a little perplexed, to determine whether they 
were to conſider the cauſe before them, as 
a civil or criminal one. They were firſt told, 
by Mr. Wedderburne, in behalf of the plain- 
tiff, that it has been uſual to confider theſe 
caſes as criminal; the judges having former- 
ly formed their directions upon this princi- 
ple. And in this light he proceeded to con- 
ſider it, with reſpect to the damages; on the 
preſumption that the defendant's counſel could 
have no objection to the taking it ſo. Mr. 
Dunning, in reply to this part of Mr. Wed- 
derburne's argument, exprefſed himſelf as fol- 
lows: < I underſtand this is a criminal cauſe 
<< not a civil one, and my learned friend was 
« ſo kind as to ſay he would aſſent to that doc- 
4 trine; but I don't ſee I have any intereſt 
to contend for that propoſition, my judge- 
« ment don't lead me to contend for it: not 
* that it matters an 1ota, when I conſider what 
« js to be obſerved in the conſideration of 
„ damages. It is ſomething materially diſ- 
„ tinguiſhable, that it is not an action for 
** puniſhment, not an action for example, 
; cc not 
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hot an action for vengeance ; but it is, 
« what the terms of the action import, a 


claim for à civil reparation for a civil in- 


jury. If the printed trial does not miſ- 
kad us, and to the beſt of my recollection 
it does not, materially ; this learned coun» 
£1 contradicts bimſelf within the compaſs of 


. @ few ſentences. - Firſt, it zs not a civil cauſe, 


and then it is a civil cauſe. In the name of 


. conſiſtency what were the jury to gather 


from this looſe, and equivocating mode of ar- 
gument ? | 


In the beginning of this gentleman's ha- 
rangue, he expreſſly tells the jury, that the 


 fingle queſtion they are to try is, Whether 
the defendant has been proved to have been 


guilty of the offence imputed to him by this 
action;“ viz. to have violated the bed of the 


: plaintiff Lord Groſvenor, 


Hf Mr. Dunning calls this guilt, this offence, 


this violation, the ſubje& of a mere civit 
action; be has certainly very ſingular no- 


- 


tiona 
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Voons of civility; and is 8 mighty civil ca 
ea 


| With this learned pleader's permiſſion, alſo, 
I muſt be bold to tell him, that, whatever 
advantage he may take of the formality of 
terms, actions of this nature are in fact, call 
them what you will, actions for puniſhment, 
actions for example, actions for vengeance ! 
they are actions brought to puniſd the de- 
linquent, to afford wholeſome. example to the 
publick, and ſatisfy the juſt vengeance of an 
injured huſband, 


As to the matter of damages; the jury 
could not fail, I ſhouldthink, to be as bewil, 
dered in their opinions, as the counſel were 
perplexed in their pleadings ; eſpecially as the 
reaſons, given for the judgement of the court, 
ſeem equally defectiye and confuſed, 


I have never heard,” ſays Dunning, * the 
canſideration of what the defendant ought to 


pay, made the conſideration of damages; I 
have 
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have always underſtood it to be, what is the 
plaintiff, under all the circumſtances to re- 
ceive. On the other hand, I, ſays Wedder- 
burne, © have mifunderſtood the direction of 
the court in all cauſes, if it is not what the de- 
ſendant ought to pay 3 not what the apes 25] 
ought to recetve.” 


Would one imagine that theſe learned gen- 

tlemen had, for many years, practiſed in the 
fame court? To have always and in all cauſes 
taken the judgement of it, in ſo very different 
a manner, is really ſomething very extra- 
ordinary: and I can no more conceive. how 


it ſhould haye happened, than how the jury 
ſhould, from ſuch information, be able to 


form any judgement of the matter. 


The charge from the bench, in this par- 
ticular, is extremely artful ; and is a maſter- 
piece, of that low cunning, to which, when 
men of talents and abilities deſcend, they con- 


fer | on it a | dignity, which makes it paſs, 
| | with 


n 
with the ignorant and undiſcerning, for acute 
judgement, and N. penetration. 


Perhaps * motive for this mdf; 
may be hereafter gathered from facts and cir- 
cumſtances, with which I ſhall be led, in the 
courſe of theſe ſheets, to bong the reader bet- 


eee. 


n I ſhall 1 
fy what I haye obſerved, reſpecting the artificc 
of this courtly and cauſidical charge. wyy 


rer, 


of it, the learned judge gives che jury e 
of the favourable opinion, be entertained of 
the cauſe, reſpecting the defendant. Gentle- 
men of the jury, ſays he, © this action is 
brought againſt the defendant for whatis call- 
ed criminal converſation with the plaintiff's 
wife,” Not for criminal converſation. itſelf, 
but for what is called ſo. Ex ang d e onmnes.' 
I ſhall paſs over, tm. his Lordſhip's in- 
filing on proofs of the preciſe act of carnal: 
copulation; and alſo his recapitulation and 

remarks 


! 
remarks on the evidence : becauſe, if the jury 
were not fatisfied by the evidence given of the 
foregone concluſion, viz that ſuch preciſe act 
had pafſed; they could not in ee fad 
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But this they dit: the matter of damages, 
therefore, and the ſubſequent "particulars of 
his Lordſhip's charge, become the immediate 
object of conſideration. I ſhall examine this 
minutely, quoting his words at large. Yout 
« will weigh,” ſays this very able judge, the 
hole circumſtances ; as you muſt be ſa - 
4 tisfied in your mind, of the criminal act hav- 
« ing happened; and, if you are not ſatisfied 
« of the criminal act having happened, you 
< muſt find a verdict for the defendant, The 
next thing, if you find a verdi& for the 

< plaintiff, is the conſideration of damages; 
« and upon that point 1 ſhould not have aid 


* a word, if this cauſe had been conducted, 
« as moſt cauſes are; but the matter of 


& Ar indifferent perſon might think it was conduct- 
* 4 1 8 8 are, vety inaccurately : but the learn- 


« damages 
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* damages has been fo laboured in this cauſe, 
% and ſo. many rules laid down, which are 
© contrary to every principle of law and juſtice 
* in theſe caſes, that I muſt ſet you right. 
They are rules ſubverſive of every princi- 

& ple and idea of law and juſtice, In the firſt 
« place, we are to know nothing of the per- 
4 ſons, of plaintiff or defendant. God forbid 
« the adminiſtration of juſtice, ſhould depend 
upon circumſtances relative, to the perſons 
& of the plaintiff or defendant.. There juſtice 
4 js faid to be blind, and we are to try this 
« cauſe, as all others ſhould be tried, the ſame 
& as if it were between H. and B. the rank of 
« the plaintiff in this cauſe, makes no manner 
« of difference, as to the injury or ſatisfac- 
& tion he is entitled to: for an injury done 
« to the bed of any commoner of England, 
« is as much an injury to him, and to his do- 
« meſtic peace, as toa peer of the realm; the 
« injury is as great to a man of low as high 
% rank; and, therefore, the fituation of the 


ed judge, it ſeems, did not think it was inaccurate 
enough, 
| parties 


| (32 ] 
< parties is not the meaſure, by which damages 
tc are to be governed; but they are to be go- 
« æverned by the nature of the —_—_ W = 
+ evidence.” . * ; 


Iwll religiouſly repeat, with this upright 
judge, God forbid the adminiſtration of juſ- 
tice ſhould depend on circumſtances relative 
to the perſons of plaintiff or deſendant :” but 1 
will not ſay the ſame of circumſtances relative 
to cheir rank and condition in life. On the con- 
trary, 1 well know that the due conſideration 
of theſe circumſtances, is eſſential, in the ad, 
miniſtration of juſtice, and the juſt diſtribus 
Mi: of ape ft n and puniſhments. 
| If i it were not 7A * cauſca of this kind | 
were to. be tried, like all others, as between 
oth and B. without regard to the rank and 
and condition of the parties, the verdict, 


* Blackſtone, on | his commentaries on the laws of 
England, expreſsly declares that the quantum of damages, 
in theſe caſes, ſhould be proportioned to the rank and for- 

3 tune, both of plaintiff and defendant. 
14 See Black. Comm. vol. 3, page 139. 


; | 85 
4 en which 
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which might be given againſt 4; might be no 
puniſhment at all ; while the ſame verdict, 
given for the fame i injury againſt B. might 
be his total ruin. If the one were very rich 
and the other very poor, this might eaſily be 
the caſe: and can ſuch a method be faid to be 
conſiſtent with the principles of law and 
juſtice? would not the little finger of the 
law lie heavier on a poor man, than its 
whole loins on the rich? would not the 
lower ranks of ſociety ſuffer under the ſe- 
vereſt rod of correction, while the higher, 
the rich and great, might commit outrages 
with impunity? And is this conſiſtent with 
his Lordſhip's principles and ideas of law and 
juſtice ? Let me be permited to r. in wn 
n God forbid * 1 


| 1 is faid the injury done to a commoner; 
in the violation of his bed, is as great as that 
done in the like caſe to a peer of the realm: 
that it is as great to a man of low as high 
rank, and therefore the ſituation of the parties 
Any meaſuPe by which. damages are to 
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be governed, but they are to be governed by 
the nature of the ruſe — the rent 


7 


1 mould be "OY! FUG to ue 
what theſe learned lawyers mean by the na- 
ture of the cauſe, abſtracted from the rank and 
condition of the parties. Thus, Mr. Dun- 
ning, ſpeaking of the injury fuſtamed by the 
violation of the marriage-bed, fays *I know 
that the manners of the world and the 
faſhions and the cut of the garment, if I may 
call it ſo, has made diſtinctions whete the na- 
ture of the cafe makes none.” Now, with 
due (deference to thefe authorities, I affirm 
that the manners of the world and the 
faſhions, the cut of the gärment, if he Will 
call it ſo, make a very eſential di jfinSion. in 
cauſes of this kind; they conſtitute, in a great 
= | meaſure, the very nature of tie caſe... Set- 
ting this violation aſide, as a breach of the 
laws of God, and conſidering it merely in a 
morkl and political light (in which only it 
rs brought into court, in the form of a civil 
| action) 1 W conſtitute the whole. 
1 4 '4 Por 


— 


1 
Fof, will it be pretended that, in couptries 
where the violation of the marriage · hed is 
cyftomary and venial, there would be any 
grounds for ſuch an action at all? Wend fuch | 
eee mne 1a 


The nature af — A palichsl wink 
-riable ; not phyſical | and invariable. The 
violation of the marriage-bed is not a natural 
injury, like that of maiming, rape or murder: 
its degree of civil and even moral turpitude 
depends on manners and opinions; on times 
and eircumſtances. Lycurgus deemed the 
adulterer a parricide and puniſhed him ac- 
cardingly. The Locri tore out his eyes. 
The old Saxons uſed to burn the adultreſs, and 
hang the adulterer on a gibbet erected over her 
aſhes. Canutus the Dane baniſhed the man 
-and ordered the woman to have her noſe and 
ears cut off, Adultery was once puniſhed 
as homicide even in England, In Spain they 
formerly puniſhed the adulterer, by cutting off 
the loſtrument of the crime; and in Paland 
left the criminal to do that piece of juſtice on 

himſelf, by nailing the part to a poſt in the 
en: i open 
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open market-place and putting a razor within 
his reach, leaving bim at liberty to periſh in 
that ſituation, or caſtrate himſelf as he liked 
'beft. In Holland, even at this day, the crime 
of adultery and even that of fornication * m 
married men, is puniſhable by public whip- 
ping; although in fact they are ſeldom ſo pu- 
niſhed; becauſe the ſchout, or officer who 
is the legal proſecutor, conſtantly commutes 
the crime, or drops the proſecution for a 
' ſtipulated ſum, according to the circumſtances 
of the criminal. Hence the wealthy are 
' ſometimes ſeverely fined in that country for 
fornication; While thoſe, who are ſo poor as 
to be able to pay no commutation, are ſel- 
dom or ever profecuted at all. How far 
this be equitable I pretend not to ſay; but it 
Is certainly politic; as our wives and daugh- 
ters run greater danger of ſeduction from the 
higher than the lower ranks of men. 


- - It is fortunate for his Royal Highneſs; and 
others in his predicament or of his diſpoſition, 


This diſtinction will be fully explained hereaſter, 
27 : &- Al they 
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that they do not live in ſuch times and coun - 
tries; but in an age and nation, wherein the 
laws and cuſtoms are more favourable to their 
follies and foibles. But, will the lawyers 
pretend that the nature of the caſe, as to the 
violation of the marriage bed, was not very 
different in thoſe times and places? and will 
they ſtill pretend that the nature of ſuch caſe 
does not depend on the manners and e 
of the times ? | | | 


. The denken Marquis de Beecazia, in 
his famous treatiſe on rewards and puniſh- 
ments, goes ſtill farther, . + Whoever” ſays 
he, reads, with a philoſophic eye, the 
kiſtory of nations and their laws, will gene: 
rally find that the ideas of virtue and vice, 
of a good or a bad citizen, change with the 
revolution of ages; and that not always in 
proportion to the alteration of circumſtances 
and conſequently conformable to the com- 
mon good, but alſo in proportion to the 
paſſions and errors, by which the different 
nen ers were 1 influenced. He 
D 3 will 
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will frequently obſerve that the paſſions and 
vices of one age are the foundation of the 
morality of the following; that violent paſs 
ſion, the offipring of fahaticiſm and enthuſi: 
aſm, being weakened by time, which reduces 
all the phenomena of the natural and: moral 
world to an rquality, becomes, by degrees, 
the prudence of the age and an uſeful inflru- 
ment mm the hands of the powerful or artful 
politiclan. Hence the uncertainty of our 
notions of honour and virtue : an uncer- 
 bbinty Which will ever remain, becnuſe they 

change with dhe revolution of time : and 
names furvi ve the things they originally figni- 
fied; they even chanke with the boundaties of 
ſtates; Which are On Toa both W 


ben auen beabnray. 1 


Nor ie this Aftertuee of has ſolely 
5pplicible to nations in general. The differ 
etice of education and manner of life produces 
a wide difference of ſentiinent in this reſpect 
amông individuils, of the ſame uge and con- 
try. The ſenſibility and delicaey of ſome 
meh are remarkaþ] y acute and diſtreſſing. The 

| inſenſl 
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mſcnfibility and indelicacy of others are as re- 
markably blunt, torpid, and indifferent. W 11 
it be pretended that an injury of this nature, * 
done to the latter, would be as great as that 
done to the former? The laws indeed do not 
provide for the particular feelings of indivi- 
duals ; but they may, and do, for the general fi- 
duation and ſentiments of the different ranks and 
orders of men. "There are few perſons ſo care- 
leſs about what paſſes among their acquaint- 
ance, but they may recolle& ſome one among 
them who is notoriouſly a dupe to a wanton 
wite ; and yet, either through meaneſs or 
inſenſibility, makes a kind of virtue of ne- 
ceſſity and fits down contented and eaſy un- 
der his misfortune, But can they affent to 
this doctrine, that an injury of the ſame na- 
ture, done to themſelves, would be no greater 
a breach of their domeſtic peace than to the 
contemptible huſband who cheriſhes the. ob- 
of his own diſgrace ? N 


In the loſs of limb or life, one man may 
feel as much pain as another j nay a 9 870 
may feel as much as a man. f 
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The poor beetle, that we tread upon, 
In corporal ſufferance feels a pang as great 
| As when a giant © dies. 


But it is not ſo with the loſs of 3 | 
"This, is a moral and political, not a natural 
and phyſical, evil. It is an injury, the ſenſe 
ef which depends partly on public opinion, 
and partly on, private ſentiment: the value 
every man ſets on it, being generally adapted 
to the rank and ſtation he holds in life, | 


poſſible that a judge, ſo well AC 


quainted as Lord Mansfield with the merce- 


' nary moti ves and pecuniary principles of 


mankind, may think theſe arguments too ſen- 
timental to weigh with a Weſtminſter jury. 
But, to confider the injury in this caſe as a 
mere inyaſion of property, it may, as a mo- 
ney-· matter, be made an object of galculation. 
That the wife is the property of the huſ- 
band, at leaſt fo far as her perſonal attention 

ſervices contribute to his comfort and 


ſatisfa&ion, will hardly be denied. Hume, one 


of the firſt Pn Pre and politicians of the 
| preſent 


"©" 


preſent age, imputes the civil origin of mar- 
riage to the defire of man, in a ſocial ſtate, 
to have an excluſive poſſeſſion, or right of 
property, in an agreeable female ; whom he 
in conſequence prefers to his bed. The ſe- 
dacing a woman, therefore, from the alle - 
glance due to her huſband, by which he is 
of courſe deprived of that zeal and affection 
for his ſervice to which he has an exclufive 
right, is in effect a theft; it is in fact rob- 
bing him of the moſt valuable part of his 
perfonal eſtate. If to this we add the ob- 
vious circumſtance of introducing a ſpurious 
iſſue to inherit his real eſtate, the ſeducer 
is plainly guilty of a wilful deſign to rob 
the injured huſband of his whole fortune REAL 
and PERSONAL. | rt 


To what end do fathers & families endea- 
your to accumulate eſtates, but to provide 
for their children ? ? Does not the father, there- 


The lawyers may ſtil] *! and * dat, in 
matters of property, no farther damages are to be allow'd 
chan can be proved. But it is beneath the writer to give 


| 7 reply to the quilivliog pleas of petty chicanery. 


mw 


[a] 


bee, of the baſtard. of an, adulterous bed, 
rod. the huſhand of his eſtate; to conſer it 
on his own natural (I was going to ſay; 

but 1 will ſay «wnatwral) children?“ | 


And is there uo difference, in this inva« 
ion of property, whether it reſpect a wealthy 
peer, or à poor peaſant? with what confi- 
dence could a judge, complimented with the 
name of a Juſtinian, t give in charge to a 
Jjuty that, in caſes of this nature, the injury 

done to a man OP and low * ig 

„The Romans denied the name of natural children F 
to the iſſue of an aduttzrous bed. 


1 Nor that e fac eateries Mil | 
ton's character of that emperor be juſt; when he ſays he 
« was neither wiſer nor more religious than his prede- 
<< cefſors, but noted by judicious writers for his fickle 
<< head, in making andummiaking laws. Te character 
of dur modern Juſtinian is, according to ſome, well hit 
off by Horace, in his dialogue with his friend Quintius, 

Hon. Viriþonus eſt quis? | 

. Qui conſulta patrum, qui leges juraque ſervat, 

Quo multe magneeque ſeuantur judieellites /: 

Quo e ſponiſore, et quo cauſæ toſte : tenentur. 
Hon. Sed videthunt domus et viciniatats | 

Introſſus turpem, Iſpecicſum pelleaecora. 


" * — 
* 
" " . 
* 
- F 
- 
* of . 
* * 


1 J 
But this learned judge proceeds another 
„ tile has been laid down, which T take in 


« every cauſe to be unjuſt and / contrary to 


„laws this is chat, in civil actions juries are 


inflicting of fines, and not giving of da- 


mages. That is not the rule; for the da- 


< mages muſt be proportioned, to what the 
* plaintiff ought to receive. It is not that 
6 the plaintiff is to receive money, in the na- 
& ture of a fine. If a fine, the laws of Eng- 
„land would fot it aſide; for the laws pro- 


E vide tliat no exteffive fine fhould de in- 
* flicted: whenever the paſſions of a jury 


have carried chem to exceſſive fines, they 
« have done wrong; and what ought to be 


« limited, If they are inflamed in publick 


6 caufes, they have meaſured. wrong; for 
' & the damage ſhould. be according to the in- 


„ jury, che plaintiff has received; that 1s the 


. wee of "+. 


Az ie uno, in Lord Manſ- 
field's opinion, be guilty of greater indecorum 


and injuſtice, than by encroaching on che 
rap province 
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province of the court; in whoſe breaſt the 
formality of inflicting fines is repoſed. But 
it is cintrary” to all ſenſ and reaſon, as 
* fact, to pretend that the damages, 

m caſes of this nature, are not intended, by 
b, to operate, as Hines, upon the delin- 
quent,“ as well as a compenſation to the 
the party injured. The contending coun- 


fel, therefore, as wel as the judge, were 


 £ Try * 


„ „ Jules dae Ka on fines, wilt equal- 
ly apply to damages. The quantum, in particular, 
« fays he, of pecuniary fines neither can, nor ought 
to, be afcertained by any invariable law. The va- 
, lue of money ifſelf changes from. a thouſand, cauſes ; 
” and, at all events, what is ruin to one man's fortune, 
<< may be matter of indifference to another's. - Thus the 
« law of the twelve tables at Rome fined every rſon, 
& that ſtruck another, five and twenty denarii : this, in 
® the more opulent days of the empire, grew to be a 

<< puniſhment of ſo little conſideration, that Aulus Gelius 
<« tells a ſtory of one Lucius Naratius, who made it his 
F diverſipn to giye 3 hlow to whomever he pleaſed, and 
< then tender them the legal forfeiture. ” | 

In the ſame manner might ndt a libidinous prince of the 
blood, or opulent peer, go about, like another Lucius Ne- 
tius, wantonly ſeducing men's wives and daughters, at 
pleaſure, regardleſs of the conſequences ; ; if the damages, 


La to their N ; 
81 =p 


[ 4] 
equally miſemployed (I wiſh I could ſay miſta- 
ken) in maintaining that the conduct, ſitua- 
tion, or circumſtances of either plaintiff, or 
defendant ſhould excluſively determine the mea- 
ſure of damages. Nothing can be more clear, 
according to the general ideas of law and 
juſtice, than that the conduct, ſituation and 
circumſtances of both ought to be included 
in the conſideration of damages. And, theſe 
being duly conſidered, let the impartial rea- 
der lay his hand upon his heart, and declare, 
in his coliſcience, if he thinks che receiving 
ten thouſand pounds a proper reparation for 
the plaintiff, or the paying that ſum à due 
puniſhment for the defendant; confidering 


- that the plaintiff was a peer of Great-Bri- 


'tain, actually poſſeſſed of a noble eſtate; and 
the defendant a prince of the blood in poſſeſ- 
Gon of a royal fortune, annexed to the pre- 
ſumptive uſe of all the intereſt and influence 

of the crown. Setting aſide the little quirks 
und quibbles of law, I put the queſtion home, 

not only to the Britiſh peerage, many of 
wu families had the point of honour to 


ſupport 


L 46 1 
4throne- was known. amongſt us zr but alſo 
to the breaſt af eyery man of ſenſe and ſpirit, 
of every rank and condition of life, through - 
out the Kingdom; to to every haneft man, 
married or ſingle, in the whole Britiſh da- 

minions. I know they feel a ſympathy for 
e eee they glow with reſcnt- 
ment at. ſuch a, . evaſion 1 * 
jaſtiee? 


4 But our aſtinian again proceeds 1 
mention ſome circumſtances, which thew 
the meaſure of damages, the plaintiff ought 
« to receive. A few years ago an aftign 
« was: tried here for criminal converſation ; 
* the fact was plainly proved; but it came 
* out, in the evidence, that the plaintiff 
« knew. of the trap laid for the man by his 


Of the Groſyenor family in particular it may be ob- 
ſerved that, it is lineally deſcended from Hugh Lupus the 
firſt Earl of Cheſter; ' towhich title, if birth, fortune and 
loyalty were to take place in advancements in the ſcale of 
' the Peerage, the-proſent Lord Groſvenor might have juſtly 


P — 22 " 
i/ 
” 


| « wiſe: | 


tow] 
* wife: he aſſiſted in it; he encouraged his 
„wife, in doing it; with a view to catch 
him in it; and with a view to make a 
« pecuniary demand, In that cauſe the jury 
did, with my approbation and direction, 
not find a verdict for the plaintiff, but for 
« the defendant. 1 have conſulted the judges 
upon that, and it has been approved in- 
* ſuch caſe ; if the plaintiff by ſuch a trap 
« draws a man in, though the crime before 
« God 1 is the fame, he is not to recover da- 

© mages: chat did happen here, and a verdict, 
us perfectly 2 to _ rerun was 


* e 


- "The learned _"_ ſeems to compliment 
himſelf here upon an inſtance of peculiar 
penetration, without ſufficient grounds. The 
Julian law, long fince, provided a remedy, 
in the caſe he points out. That law, inſti- 
| tuted by Auguſtus, who had the misfortune 
to ſee it executed in the perſons of his own 
children. made adultery a fignal and public 


crime. 


1 488 7 
erĩmie. But where the huſband; made 1 
of kinwife's infamy, or where, having been 
an eye-witnefs to her: ſhame, he enduredꝭ it 


patiently ; it provided a 3 both for 


the er n Ne Im te, r 
„ 12 E Hen * 

But aberefoterd 18 ds em iattc . 
ced in the preſent caſe? bears it any relation or 
ſimilitude to the eircumſtances of the trial be · 
ſore us? Where is the man, though a lawyer, 
who will dare 00 inſinuate that Lord Grof. 
venor did ever, in the leaſt, in the moſt dif. 
tant, degree, give countenance to the diſ. 
honour of his wife, or that it was poſlible for 


| him to do it from the motives alledged? No. 


The inſtance was brought to give conſe- 
quence and plauſibility to thes charge of the 


court; Nat with what propriety ? It is i. F 


F © SF 4 


4 ſure of the 3 _ plaintiff 22 70 to | 


6 « receive.” But, bow does it Apply > 1 For my 


if 


* 1 fame was » provide by te lay of Dae, 5 


590 1. — 


#, RESPEC 
7 * 


i 


"_ a” FR DH Oo Bog TP.” 


* 
A . 


7 x. WJ 


part Tan make no manner of application wy | 


whatever, If Lord Groſvenor had, as the elo- 
quent judge moſt happily and elegantly ex- 
preſſes it, laid à trap for his Royal Highneſs 5 
there had been ſome kind of propriety in this 
part of his charge; but, as it was notoriouſly 
otherwiſe, as it was not, I will venture to ſay 
again, it could not be, as it is here invidi- 
.ouſly infinuated, ſuch inſinuation has all the 
appearance of a trap CRATE laid for the 


jury # 


This I think i is plain, from its being PEA 
ingly made uſe of in favour of the plaintiff, 
for want of grounds to uſe it againſt him. It 

is made uſe of, to introduce the plea of recri- 
mination and the alleviation of damages, 
founded upon it; with the greater appear» 
ance of candour and impartiality, 

| * I ſay inadvertently : for, whatever art, pe even par- 
tiality to his royal friend the defendant, might be imputed 
to this oracle of the law, I muſt not ſeem to N 
that ſo upright a judge ſwerved wilfully from the rule o 
right, in the manufacture and delivery of this curious 


charge: but humanum ęſt errare; the beſt may ſome» 
times err, without any impeachment af their integrity. 


. It 


* 


3 


It is with the utmoſt appearance of both, 
that his Lordſhip expatiates againſt the plea 
of recrimination, being a bar to the action. But 
who inſiſted on it? Mr. Dunning indeed does 
juſt mention that he hopes the jury will con- 
ſider it as a reafon, for not giving a verdi& 

for the plaintiff. He tells them that he is 
commanded, and that thence it his duty, to 
pray, that they will give a verdict for the 
defendant ; but he does not inſiſt on it, on 
any principle of law or juſtice ; as it is to be 
preſumed, indeed it is well known, be would 
have done, had either juſtice or law been on 
his fide. But hear the judge himſelf, on 
this ſubject of recrimination. Another 
thing I wilt now take notice of; which is 
* what has happened to-day, regarding what 
the plaintiff ought to receive; they have 
« this day, without objection, for they could 
not object, let the defendant go into a recri- | 
„ mination ; to ſhew that the plaintiff had 
A been falſe. to his matrimonial-vow. As the 
damages are to ariſe from the tranſactions, 

4 of the defendant, it 1s nothing what the 
| Oe $ 


/ 


441 

60 plainti c 8 ODT is; if it was criminal, 
% no behaviour of the plaintiff could go to 
« excuſe them, for what they have done cri- 
4 minally: but, if the plaintiff is under the 
* ſame circumſtances of behaviour with his 
wife, if the fact is made out, you will 
« conſider what to give him for the injury 
* which he complains to have ſuſtained : and 
& therefore I will take a circumſtance, which 
has always been gone into in the extenuation 
« or aggravation; that is the nature of the ſe- 
« duction. If the defendant, making uſe 
4 of the friendſhip of the huſband, under this 
« friendſhip and his hoſpitality, as ſome caſes 
have been; or, where they have been living 
« in the houſe, making uſe of that friendſhip 
« and the opportunities of converſing with 
« his wife; whom the huſband leaves in 
te charge of his houſe, and abuſes that friend- 
« ſhip, honour and hoſpitality, or ftanding 
« in any relationſhip to the plaintiff, the 
( meaſure of damages would certainly increaſe, 
If a ſervant or a brother make uſe of the in- 
«6 alien, that gives ſuch opportunities, 

E 2 the 


4 

« the law is very ſtrict. I don't know of a 
caſe alluded to fo late as Chief Juſtice Lee. 
« know, in Queen Ann, the caſe of Mr, 
_ « Dormer, damages were given for a ſervant 
& violating his maſter's bed, lying in the houſe, 
« and therefore the uſe of damages, being 
4 what the plaintiff ought to receive, and 
«* whether the defendant be rich or poor, it 
«3s the ſame thing, as to the meaſure of da- 
mages. If the defendant is poor, if he has 
incurred a juſt debt, he ought to pay and 
. make ſatisfaction. If it is the caſe with 
a very poor perſon, he is liable to have his 
« body taken in execution; it is no excuſe 


for a poor man, but {till it entitles the other 


| 6 to indemnification; if it was not fo, a poor 

man would have little riſque, and the rich 
e would be puniſhed moſt ſeverely. But, 
«& whether the defendant is rich or poor 
„that is not to meaſure the damages; it is 
+ in the caſe of a fipe, but not in point of das 
- „ mages. That is to be meaſured upon all 
« the circumſtances of aggravation or extenu· 
* ation ailing out of the cauſe,” | 


: 


I have 


83. J. 

1 have already ſufficiently explained the 
variable nature of the cauſe, 1 haye ſhnewn 
that the diſtinction, affected to be made be- 
tween fines and damages, is merely nominal; 
a diſtinction without a difference! J have 
ſhewn that the caſe is widely different, when 
the parties are of high or low rank, rich or 
poor : I have not indeed accounted for - that 
mortal antipathy, which his Lordſhip enter- 
tains againſt poverty and perſons in a low 
Ration, I ſuppoſe it may be imputed to the 
ſame motives, as his attachment to wealth, to 
princes of the blood, and other perſonages 
in a high ſtation. But the rich and powerful 
have ſo many advantages, both moral and po- 
Iitical, over the reſt of mankind, that a judge 
of any humanity, not abſolutely inflexible, 
would rather wiſh to give the adminiſtration 
of thelaws a turn in favour of the poor, than 

| the rich. In conceiving them both on a foot- 
ing with reſpe& to damages, in cauſes of this 
kind, I have ſhewed that the poor muſt of 
neceſſity be ſeyerely puniſhed, while the rich 
might indulge their profligacy with input ä 


We 
; 
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nity. * Us Lordihip, en the ötlier hand, 
ſeems terribly apprehenſive that the poor 
ſhould run little riſque, and the rich be pu- 
niſhed ſeverely. If the defendant be poor 
and has incurred a juſt debt,” fays his Lord- 
ſhip, “ he ought to pay and make ſatisfaction.· 
What if misfortune or phyſical neceſſity hath 

put it out of his power! ? « He is liable to have 
his body taken in execution. He is fo, by the 
praQice of the lawyers; but it 1s doubtful 
whether it be ſo by law. Vet, if he were; 
what is this to the purpoſe ? T he matter in 
' queſtion is no civil action for debt; the da- 
mages are confeſſedly. to arife from the criminal 
tranſaction of the defendant; which no ſimi- 
lar criminality of the plaintiff confeſſedly can 


| excuſe. | 


"Ms to the local and adventitious circum- 
ſtances, his Lordſhip mentioned of gggrava- 
tion 7. extepuation attendin g the ſeduction, 

? 


. 1 have alſo obſerved that the ai-conſocucac of 
female ſeduction are much more to be apprehended from 
the higher than the lower orders of people. 


E 

they are equally foreign to the preſent caſe. 
His Royal Highneſs was neither Lord Groſ- 
venor's relation, gueſt, friend nor ſervant : 
but there were other liberal and reſpectable 
relations; in which I have obſerved the 
families, both of his Lordſhip and his Lady 
Rood to the royal family; which, as they 
ought to have been their ſecurity againſt ſuch 
ſeductive attempts, ought highly to aggra- 
vate the damages for ſuch attempts og actual- 
ly carried into execution. 


But, to give a farther ſpecimenof the ſtudied 
artifice and incoherency of this famous charge. 
« I have turned it, in my mind formerly, and 
„I have talked with others upon it, when it 
« firſt occurred to me, whether a doubt might 
not be made, if recrimination ſhould be a bar 
« to an action of this kind; recrimination, the 
d eccleſiaſtical law makes a bar. There is no 
« difference between adultery of the huſband 
« and wife in point of law, for women may 
« have a divorce for adultery from a huſband, 
« in the eccleſiaſtical court, as well as the huſ- 

E 4 « band 
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& band a divorce from the wife; but if one 
&« ſyes for a divorce, and the other recrimi- 
e nates; by the rule of the cecleſiaſtical law, 
© no divorce can be given; they are both 
e equally guilty,” and the law does not im- 
« terpoſe. | Iam of opinion againſt it, in 
this action it cannot be a bar, for though 
„the plaintiff may have behaved in this 
« manner, it is between him and the perſon 
*« whom he has had criminal converſation 
« with, and it is not a bar to his recovery 
« againſt the defendant. I Mill think that 
«+ the huſband drawing a man into doing the 
« fat, is in fact a bar, there I am clear: but 
in this caſe, it is my opinion, it is no bar, 
* therefore it goes to damages only. And 
« 2s to damages, it depends upon the evidence 


of the fact, for if the fact is proved, that 


« the huſband has likewiſe taken the ſame 


« liberty, to be ſure it goes a great way with | 
te regard to the injury he complains of loſing | 
00 © the comfort and * his wife. . 


The partiality, which this penetrating 
| Judge, on bes ama manifeſts for the 
maxims 


en! 

maxims of the civil and canon law, is noto - 
rious; but as it is univerſally allowed, among 
municipal lawyers, that both the ei vil and 
canon laws in England, are ſubordinate to 
the common and ſtatute laws, it is with very 


little juſtice, or propriety, the practice of the 


+ eccleſiaſtical courts is here quoted, to direct 


or influence the judgement / of an Engliſh 


Jury. 


ate. 


ſent practice of our ecclefiaſtical courts, in caſes 
of divorce for adultery, if the party accuſed 
ſhall prove that the accuſer hath alſo commited 
adultery,* ſuch proof is held a compenſation 
for the crime of the accuſed, and the accuſer 
fails of courſe in his ſuit, But, at the ſame 
time, I know too, that it is totally contrary 
to the practice of the civil and canon law in 
other proteſtant countries, as well as at the 
time of the reformation in England, A di- 
2 or even fornication, which our modern practice his 

abſurdly confounded with adultery, contrary to the ſenſe 


and ſpirit of the canons, and the ſcriptures, or divine 
law, on which the eccleſiaſtical law is founded, 


vorce 


I am not to learn that, according to the pre · 


* 


— 


58 1 
votce for adultery was then granted a vincula 
matrimonii, from the bonds of matrimony ; 
and it was the opinion of the church of 
England, at the commencement of the reign 
of Queen Elizabeth, that, after a divorce 
for adultery, the parties might marry again. 
It ĩs true, that the deſpotic tribunal, the 

to the ears of a free-born Engliſhman, did 

_ reverſe this opinion. That arbitrary and 
high-flown prelate, arch-biſhop Bancroft, with 
the conſent of the clergy, got it there deter- 
mined that adultery was only a cauſe of di- 
vorce, a are AR et e from n board. 


? is FINS was this 8 than u Wang aint | 
the ſpirit, reverſing the very principles, of 
the reformation ; and recurring back again to 

e uſages and practices of ' popery ? It is 
indeed remarkable that Engliſhmen talk ſome- 
times as ignorantly of their religious as of 
their civil liberty, in extravagantly boaſting 


80 of the elletts of the reformation. 


. „ *% 
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Had indeed Rh reſormatio legum, projected 
in the reign of Henry the eighth, been car- 
ried into execution, by any of his ſucceſſors, 
a more complete reformation would have 
taken place in England, as it did in Hol- 
land, and other proteſtant countries. But 
as it is, the reformation hath but imperſectly 
entered into the conſtitution of the church 
of England, and the inſtitutes of our ecele- 
Baſtical 1aw': there having been few, if any, 
ſtatutes ſince made reſpecting popery, in which 
the ſaving of the ecclefiaftical juriſdiction is 
not eſpecially provided for. It is indeed ex- 
preſſly mentioned, in moſt of them, that no- 
thing therein ſhall take away, or abridge, | 
the authority or juriſdiction of eccleſiaſtical 
cenſures; but that the archbiſhops, bilkops, 
and other eocleſiaſtical judges, may proceed as 
before ſuch laws were enacted. What is 

this but carefully raking up the embers,” and 
| moſt ſuperſtitiouſly preſerving the 8 55 | 
relicts, of popery ? 


The above practice is plainly the effe&t of 
the adyantage, which the prelate and prieſts 
above 
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above mentioned took, of the failure of the 
intended reformation of the church · las, to 
eſtabliſh in the far-chamber a doctrine diame- 
trically oppoſite to the opinion of the learned 
and piaus fathers of the reformation, Mar- 
tin Bucer, in the tract he addreſſed to Edward 
the ſixth, on this ſubject, employs a whole 
chapter to prove from the beſt authorities 
as well of the primitive fathers, as of the 
doctrines of the Chriſtian church, that a ma- 
niſeſt adultreſs ought to be diyoreed, and 
r n, by 


i lan, ops d that cok ws of Engliſh 
literature, Milton, aim at the firm efta- 
* bliſhment and preſervation of matrimonial 
faith, we know that cannot thrive under 


violent means, but is the mare violated. 


It is not when two, unfortunately met, are 


by the canon forced to draw in that yoke, 
an unmerciful day's work of ſorrow, till 


a * e em, that then the law boys 


© 
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'# Chap. 2 xxxii, | 
, mar- 


L 6˙¹˙ 

. marriage moſt unviolated and unbroken 7 
« but when the law takes order that marriage 

< be accountant and reſponſible to perform that 

« ſociety, whether it be religious, civil, or 

« corporal, which may be conſcionably te- 

% quired and claimed therein, or elſe to be 

* diffolved, if it cannot be undergone; this is 

4 to make marriage moſt indiſſoluble, by ma- 
king it a juſt and equal dealer, a performer 

e of thoſe due helps which inſtituted the co- 
* venant; it being otherwiſe a moſt unjuſt con- 
« tract, and no more to be maintained under 

* tuition of the law than the vile fraud, 

* or cheat, or theft that may be commited, 
The law can to no rational purpoſe for- 
bid divorce; it can only take care that the 
conditions of divorce be not injurious.” 


For this, as a real ſtate of the caſe, he ap- 
peals to the learned Selden's tract on the law 
of nature and nations; a work, ſays he, 
4 more uſeful and more worthy to be peruſed 


10 by whoſoe ver ſtudies to be a great man 00; 
4% in wiſdom, equity, and juſtice, than all 0 
þ6 thole decretals and ſi 1 mmleſs ſums, which the 
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— cletks have doted on, . 
4 7 that unfortunate mother famouſly. ſinned 
« thrice, and died impenitent of her bringing 
& into the world thoſe two miſbegotten in- 
e ſunts, and forever infants, Lombard and Gra- 
tian; him the compiler of canon iniquity, 
ct Yather the Tubal Cain of ſcholaſtick ſophiſ- 
* try, whoſe over- ſpreading barbariſm hath 

nat only infuſed their own baſtardy upon the 
fruitfulleſt part of humane learning, but ob. 
ſcured the clear light of nature and of na- 
tions, by their calumnious dunceries!“ 


Now, if theſe authorities, ſtrengthened by 
| thoſe of the moſt rigid divines and moraliſts 
_ among the firſt reformers, ſuch as Wickhff, 
Luther, Melancton, Eraſmus, and a long 
train of divines, civilians and canoniſts down 
10 Grotius himſelf; I. ſay, if theſe autho- 
rities will juſtify the ſetting aſide that of 
Juſtinian and the popiſh decretals, in favour 
of  Valentinian and Theodofius, ſupported 
by almoſt all the primitive fathers ; the mo- 
dern practice, of refuſing a divorce in caſes 
of , muſt be e to be a bar- 


+. © barous 
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barous and oppreflive inſtance of the remai 
of prieſteraft and popery ; the 1 
an n reformation ? 


„ 


This ee. may be 9 Rill 8 
ther, and the practice of admiting the plea 
of recrimination and of refuſing a complete 


divorce a vinculo, even in caſes of adul- 3 
tery, be proved totally inconſiſtent with the 


ſpirit and practice of the common and ſtatute 
law ; by which the canon law ſhould be con- 


trouled.7 


Nor do the ancient authorities abovementioned want 
later confirmation, as to their juſtice and propriety. Even 
Blackſtone himſelf, in admitting that, tho the canon law 
(which the common law moſt exceptionably follows only 
in this particular caſe) deems ſo highly and with ſuch 
myſterious reverence of the nuptial tie, that it will not 
allow it tobe unlooſed for any cauſe whatever, which ariſes 
after the union is made; he yet plainly inſinuates that 
ſuch doctrine does not appear to him well grounded.“ It ãs 


ſaid,” proceeds this learned writer, . to be built on the di- 


„vine revealed law, tho? that expreſſly aſſigns inconti- 
4 nence, as a cauſe why a man may put away his wife 
** and marry another. See Blackflone's commentaries on the 
laws of England, Book I. chap. xv. 


+ This indeed is the generally-received opinion ; altho 
it is whimſically obſervable that there is a difference be- 


tween the opinions of our moſt approved lawyers even op 


. 
The far chamber whoſe decifions, as [ 
2 obſerved, our eccleſiaſtical courts now 
follow in this particular, determined indeed 
that a man, divorced from his wife for ! in- 
dontineney on her part, ſhould not marry 


again: ſetting aſide, in the famous caſe of 


Foliambe, the ſecond mat#fage of a man fo 


Circumſtanced; which ! it declared void. But 
how does this practice agree with the com- 
mon and ſtatute law? By the ſtatute 1 J. 


c. 11. Any perſon guilty of polygamy, or 


warrying a ſecotid wife while the firſt be 


living, is deemed guilty of felony. In the 
ſame act, however, it is provided among other 
Proviſos, chat it ſhall not extend to any perſon, 


thispoint. 1 lays it Py as a certain and univerſal rule 


chat the civil and canon law, in all caſes, is ſubordinate 


to the common and ftatute law. This was the opinion 
alſo of Judge Hale and Lord Chief Juſtice Coke, Black- 


ſtone, on the other hand, tells you that the common law 


follows the canon law in caſes of. divorce for adultery ; 
tho' he himſelf allows: elſewhere, that it is beyond a 
doubt that the civil and canon laws, tho? admitted in ſome 


. caſes by cuſtom in ſome courts,. .are only ſubordinate and 


teges ſub graviori lege, When doctors thus differ, it is 


not to be wondered at that inferior practitioners are ſa 


ready, on all occaſions to give, that opprobrious and illi- 


beni taff, © the profitable uncertainty of the law !” 


* % E who 


„„ 
Wbo thall be at the time of ſuch maria ge 
divoreed by an ſentenen in the-ecelefiaſticat . 
court. Now the tators, om this pro-—- 


viſo, eee divoròę therein inti- 


mated, cannot mean divorce à uinciio na- 
trimonisy) for then, without the id of any 


proviſt either party may freely marry; but 


it muſt be intended of Mee e a men- 


en I OY i „10 Te 55 Ba! 
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It is bence plain that he Mate Wa 


exeeßting perſons matrying linder ſuch 2 pre- 
dicament from the: penalty ioflicted en po- 


lygamy, tacitly admits of ſuch marriages . 


which! is (plainly) incompatible with the ftar- 


chimiber/decifion above mentioned. To this 


ö may be alded that in moſt | caſes: the vom 
mot und Rarute w. 0fflEngland cbnſider 


lwakriage, as Blackſtone has it, only as a 


cio contract or union: 1 1 "11998: relth £ 32 
| if It 21 2361 i” ur (N A 8143 {i} 409 bun mb 23 


Indeed the facillty with which acts df parli- 


ament are obtained for divorces on the cen- 
ſures" of the Feb, dis u plain 


. „10 th b 1 
Yb! e F 6.1 bns 510. "proof 
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» proof of the ſenſe of the legiſlatute xeſpecting 
parliament on theſe occaſions, is a reſtraint 
upon the ſuibject; which gives conntenance 
td the difficulties, the candnifts' throw in 
dme way of perſous ſuing out u divorce 
is ches ſpiritual court. Theſe acts of parlia · 
. ee indeed put one in mind of the papal 
© diſpenſations,” that were granted with like 
_ feeilityy! as falvor fot therrigorous>danons of 
dhe council of Tpentt which e 
a vorce'on any occaffolwhatever. . ry JH 
Vo fool HR it 366. finbe „f e 
1 i ſeafibiy enpugh obſervied// hy 
anonymous writer, EN ſcems eee | 
- - but little! acquainted with/the practice bf the 
eanon aw in England, that, 4 acchrding te 
he ſpirit af the (canon'\law) (H ſome called 
4 a diſgraceful veſtige uf moni barbs; = 
* riſm and popiſh tyranny) marriage is ftill 
held ſo uy: enen n. bai be 


5. 


235 313 Ho & 3. 4 143 1% 40 211 111 4118 
| der hy pit hs a brei 
pe: Yo Lan ad La _— 
* indiſ- 


67 1 

& tadiabluble, even for incontinence The 
, wedded pair muſt Kill; as Milton ſays, 
« ſpite. of antipathy, fadge - together.” But 
« this, to the ſcandal of our laws,” continues 
this writer. ** is not the caſe in any other 
+ proteſtant country. And yet, 2s if we 
were going to turn romaniſts, and devolve 
« again into a ſtate of ignoranee and bar« 
e barity, we have lately ſeen the papal de- 
1 cifions; reſpeRirix the marriage of adul- 
te terers, and the impedimentum criminis of the 
« ſchools, receive the ſanction of à Britiſh 
« aft of parſiatnent, But, for heaven's fake, | 
« why not give a. political toleration to 2 
_ « perſonal attachment, - when the ties are 
« diflolved which rendered it criminal! It 
« is abſurd to ſuppoſe that ſuch an interdic- | 
„tion will operate to the prevention of 
« adultery ; or that à follicitude about fu- 
« tare rites 3 affect their pro- 
ſent violation. 


An Paget 5 5 proteſtant tet ; 
ke fr from.plking u de any mo can. 


. 

Ftkes of this kind! So far indeed muſt a con- 
ſelentious man, tenacious of civil and reli- 
gious liberty, be from applauding theſe par- 
liamentary conceſſions, in favour of popery, 
that he could rather with to ſee” a legiflative 

kevißon of them, and a fair Inveſtigation 


of the point; whether the legal abolition by 
Aatute''of that arbitrary ' tribunal, che far 


chamber, did not virtually annul both the 
precedents and practice of that court, as well 
reſpecting eccleſiaſtical as civil matters; in 
which caſe the matter of divoree would ſtand 
as it did juſt after the reformation, and agree- 
able to the opinion of the church of Eng- 
land, in the WINE > Er- of man 
beth, Rinn & 


| . 
9. Sl $3 


2 Dr. Burn indeed e his contempora- 
ries, and ſays, it is the glory of the preſent age that 
the conteſts between the courts of the common and the 
eccleſiaſtical law, regarding their reſpective juriſdictions 
have ſubſided. Perſecution,” ſays he, e“ bath de- 
<« parted to its native hell; and fair benevolence hath 
s come down from be The diſtinctions, which 
< were introduced during the plenitude'of papal power, 
& have fallen away by degrees; and we ſhall naturally 
* recur” to the ſtats Neid popery bock os up: in 
Saen there was no thwarting betwren the "Bur 

| | | ut 
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hut to return to the charge under conſi- 
deration. We will for once ſuppoſe the learn- 
ed judge to be perfectly in the right, as to 
adultery's being equally criminal in the eye 
of the law, both in man and woman; and 
that the ſpiritual court judge as rightly in 
admiting the plea of female reerimination, 
as the grounds of refuſing: a divorce; admit- 
ing this, I ſay, for the preſent, to what pur- 
pole is all this parade of ſeeming impartiality? 
As the judge was himſelf of opinion againſt 
ſiuch plea being a bar to the action at law, 

of what uſe could be the introduction of 


it? It could evidently be of none, as Mr. 
Wedderburne, in his reply very ſenſibly and 
ſpiritedly obſerved, but to defame the plain - 

tiff, and See Wee to mae 


5 riſdictions, but Frm were amicably conjoined, ed. | 
sing mutual help and ornament to each other.” | 
Doubtleſs this is a conſummation devoutly to be 
viſhed: but before it is compleated, I conceive it will 
be neceſſary to make fome eſſential alteration, or more 
properly ſpeaking, reformation, -in- the practice of the 
eccleſiaſtical courts reſpeRing divgrce, - | 3 


Wo The 
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The defamation was illiberal; I wiſh 1 
could ſay illegal; and as to the recriminatian, 
it ought to have had no effect whatever on 
the conſideration of damages. For, though 

& the judge moſt plauſibly remarks, if the 

fut is proved, viz. that the huſband has like- 
wife taken the {ame liberty & as the wife, to 

be fute it goes a great way with regard to the 
injury he complains of; yet it is alſo, as he at 
the ſame time juſtly obſerves, that, as tag 
damages it depends on the eyidetice of the 


= 1 
2 . - * A 
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Now, I will take upon me to ſay that, 
the evidence, produced in court, to ſupport 
the plea of recrimination, proved nothing, 
that aught to have had the leaſt weight with 
a ſenſible and conſcientious jury. It was 
_ truly obſerved by Mr. Wedderburne, 
that the only poſitive evidence, viz,-that of 
. TIE IN Howe; was un- | 


„ „n willbe hasste ee 
huſband and in the wife is not the ſame either in-law or 

fact. It differs widely both in cauſe and conſequence: 

ſo. that a huſband cannot poſſibly take the ſame liberty, as 

jt is here called, with the wife as ſhe does with him. 


lupported | 


N 

ſups ortet by ahy eollateral and cireumſtaftial 
evidence, that might coftoborate' their aſſer- 
tions; which, had they been true, might have 
been eaſſly ptoctited; That eloquent pleader ex- 
patiated very propetly- on the danger and ab- 
ſurdity of adnitting ſuch evidence; which 
rhight be procured to blaſt the mot reſpect- 
able characters: but ke might have” added, 
to ettforte His argument tefpecting the in- 
famous character of | the -women, that they 
were by lade not only | iticreible but incom- 
peterit; It is requlited of wirneſſes that they 
be perfons of fepntition and free from infamy 
of law and fact; that they be difintereſted, 
and fo not liable to the juſt fuſpicion of par- 
riality ; chat they be fret from any juſt ſuſpi- 
cion ofcontrivance or cbuiſpiraey, ot any fort of 
corruption or partiality. And alfo that their 
evidence be certain and poſitive, and not upon 
hearſay or the belief of other perſoris. Nay 
Lord Coke cxprefily ſays that 4 x witneſs 
alledging his own infamy or turpitude is not 
doo be heard.“ If à wife be difallowed, as in 
To this authority may be added that of Lord Ray- 
en Ws in a ſimilar caſe of a woman's {wearing to 
F 4 ſome 


3 
witneſs to prove her huſband bad no acceſs 
to her, in à caſe of baſtardy; ſhall a common 
ſtrumpet be admited à competent, witneſs, 
to prove an act of adultery againſt. a Britiſh 
peer, to whom ſhe did not, when pregnant, 
ſpxear the child; which ſhe ſwears two years 
aſterwards to have been the conſequence of 
ſuch a&? Is not the abſurdity of admiting 
ſuch a witneſs. to give her evidence on oath, 
on ſuch a txial, equal to the, infamy of pro- 
ching her appearance in court? But to 
what will not hireling ſolicitors and courtly. 
advocates, I will not ſay independent judges, 
deſcend; when they act under royal command, 
and the exculpation or defence of à prince of 
the blood is in queſtion ? To Mr. Dunning's 
konour r, he. ſhewed- a great- reluctance, to enter 
upon ſo illiberal a plea ; thopgh not much to 
his honour,) it is faids he declingd| undertak: 
ing the cauſe of the plaintiff; when, as a juſt 
compliment to bis great abilities, a-retaining. 
fee . offered him. ee 


ber cn proſtitution, declared it was 4 odious ax * 


ne ought. not to be hear. 
| quited 
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quited, himſelf like an eloquent pleader; but 
I cannot belp thinking that, as an able law- 
yer, be ſhould have excepted to the compe- 
tency of ſuch witneſſes. For, though his 
exceptions might, and moſt probably would, 
have been over - ruled by the court; which is 
the ſole judge of the validity of ſueh excep- 
tions; yet he would have more fully diſcharged 
his duty to his noble client; and the partiality, 
if there were any, in in the bench, would have 
more evident... A Bui Ne 8 


* * * 
* 
d 


Admiting; 1 81 again, at peeſcht for: ar- 
gument s ni the plea. of recrlmination 11 


ne, 


bh = © - 


| — j — therefore. as I Yee above hinted, i it 
ought not to have been admited by the court, 
E 


As to the jury, indeed, I have giren 


ſufficient reaſons for their being at a loſs to 
form either a proper judgement of the caſe, 
or of the damages they ought to have found. 

A yet I find they did not make this Plen 


WS -- 

their apology, for giving a 'vetdiA ; which, 
it ſeems, ſome of them thought ftood in need 
of apology. For it is well known that they 
frankly eonfeſſed, they were not very ſoli- 
eitous as to the gun, of damages they 
were to give the plaintiff; ſrom a notion that 
a man of Lord Groſvenior's fortune could only 
require an honorary repuration; ſufficient to 
ſupport his ſuit in the commons for a divotce. 

To which notion they alſo added a patriotie 
ſuggeſtion, reſpecting the payment of ſuch 
damages by the defendant ; conceiving, on 
ſame good grounds I ſuppoſe, that the money 
would be paid out of the treaſury; ſo that it 
would be impolitic and unjuſt to tax the already 
overburthened publick, to ſupport the extra- 
yagant and lawleſs pleaſures of a | prince of the 


blood. 12 


- * 
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| oath this to be really the caſe how- 


| ever; they ſhould have conſidered, whether 


it would not have been more juſt and politic, 


to put 4 check to ſuch extravaganee by one 
verdict for conſiderable damages; than, by 


„ to countenance 
his 


» 
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his future purſuit of ſach lawleſs pleaſures. 
_ The fum of ten, or even twenty thouſand 
potinds, which his Royal Highneſs's amour 
and trial, with their attendant circumſtances,” 
have probably coſt the nation; may be plactd- 
e che necount "gf feeret Sade ney e. 
of the chil lift, Bat hat the jury found, 
as it is coneerved they 'ought to hate 
done, the whole damages laid in the decla- 
ration; the ſum of an hundred thouſund 
pounds would have been too capital to be 
ſo eafily overlooked; or, if it might have 
been overlooked for onee, it would cauſe 
too fatal a derangement in the civil liſt ac- 
counts, to countenance a repetition of it. The 
majority in parliament, however obliging and 
courtly at preſent, would ſoon be weary f 
paying the debts on the civil liſt without en- 
quiry, if ſuch reaſons were given to ſuſpect 
their kberal grants were employed in the ſe- 
daQtion of their wives and daughters, to the 
diſnonour of themſelves and families, 


It 


1 
It may ſeein unneceſſary to make any re- 
marks on the nature of the evidence, admit- 
ed on this trial in behalf of the plaintiff; be- 
cauſe, as I have already obſerved, if the jury 
did not think it amounted to a proof of eri · 
minal converſation between the parties, they 
ought not to have given a verdict ſor the 
plaintiff at all. For, notwithſtanding the de- 


fendant's council endeavoured to ſet aſide tbñʒe 


idea of its being a criminal, cauſe, the action 
being as they ſaid only ( a claim for a civil re- 
paration, for a civil injury,“ whence the jury 
might be led to conceiye that, even an attempt 
at ſeduction was an injury for which his 
Lordſhip might claim reparation; yet in find- 
ing this, they would have been miſtaken... 
This action is profeſſedly an action for eri- 
minal converſation; and is therefore a eri- + 
minal cauſe, though it be not proſecuted by 
way of indictment or information ; but in 
the way of civil action for damages. It is the 
only method, as Mr. Wedderburne juſtly ob- 
ſerves, the law hath provided for proceed- 
ing againſt ſuch crimes; the damages, 
F 8 though 


„ 
though not formally a fine, in eſſect operat- 
ing, 0 PUBS re as ſuch on . 
criminal.“ l f 3% JO Se * 


If the fact, therefore, were not fully proved 
to the ſatisfaction of the jury, they ought not 
to have found a verdict for the plaintiff For 
this reaſon, I ſay, I ſhould make no remarks 
on the nature of the. plaintiff*s evidence, had 

not his learned advocate, Mr, Wedderburne, 
| gone out of his way, in ſupporting the weight 

. of circumſtantial evidence, to invalidate, what 
is uſually called ſubſtantial and poſitive,” This 


is frequently the caſe with pleaders of leſs ex- 
perience; who, for fear of not proving 
enough, generally prove a great deal too much, 
or at leaft more than is neceſſary. Ex Scylla 
in Charybdim ; by avoiding one extreme, they 
run into another. I believe, ſays Mr, Wed- 
PAI 66 it will not be 299 8 2 


* Avis: As rn to the party Welt the 
Mowers of ſuch damages ſhould therefore, as before obſerv- 
ed, be proportioned to the rank and fortune both of plaintiff 
and defendant ; as is expreſsly declared by Blackſtone, 
See Comment, on the laws W England. Book III. 2 
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4 cayſes Ike this, nothing leſs than ocular wits 
4% neſſes to direct facts can be admited ; no ſueli 
« rule has or can prevail in this cauſe, as 
in every other cauſe. A ſtrong ſubſtan- 
tial proof operates with more force than it 
can in any caſe, if parties are wicked 
enough to make up evidenee to contra- 
diet the truth; but in this caſe, chere 18 
« more in the compaſs of proof than proba. 
ble evidence 3" if direct evidence was to be 
« offered to you, if vritneſſes were to fay they 
«ſaw them in bed together, that would Teave 
«ſomething to be inferred by the jury, and 
that inference may be as well made of other 
«'cireumſtances as of that fingle circumftance, 
A as whether or not it was impoſſible that it 
e cauld happen in any other ſituation tin 
between ſhrets. If you were to heat por 

ſitive witneſſes ſay, they had ſcen the pan 
A ties, in bed together, 1 ſhould k f 
« ſuch evidence was offered it would be a 
very ſuſpicious evidence. In ene remark- 

« able cauſe, the ſpiritual court did deem it 
SO pore and — *. dis 


«yorce ' 


| [ #9 } 
«. never ſo indiſereet, but prudence: may pre : 
$6 Fs them n en in the * 


e bot think. the. ALGER of 
this. expert advocate unnegeſſary to his cauſe. 
There is one pertinent obſeryation, hoxevex, 
may be made on them, which is, that, if 
lays, the poſitive evidence of witneſſes, ſeeing 
the parties in bed together exceedingly fuſpi- 
cigus,. meaning, douptful; it is whimdical to 
think what effect the &poſitians, we thall 
bereaſter conſider will have on its canonical 
incredulity. It may poffibly ſpiritualize fo 
ſkeptically on the evidence on both ſides, as 
to pronounee my Lady and his Lordſbip 
equally iramaculate, and diſmiſs both as harm- 
lefs innocents,” fit Os Fe al "Our 
together! el Klein dm 4 


Bu not to be ludicrous dn Jo important 
and ſerious an occaſion. In Holland and 


1 1 „ ILA Aale cher 


+ + hath 
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other tber where adultery 18 purſed 
by penal laws, the fight ef a man and wo- 
man, in bed; together, (even though it be 
there cuſto to go to bed with almoſt as 
many eloathis on, as they wear whew up ) 
is judged cufficent” evidence of the; preciſe 
80d, as Lord Mans held calls it. "Phe learned 
counſel ſeetnedt alſo t6 forget that Wöbd has 
lid it down in"his'inftitutes; from the Juſti- 
nian code, that we # imat and a Woman 
_ ute ſeen in bed together Illis is aliowed to be 
fſuaffeient evidence, for fue crithies;"ſayyhe, 
will ſeatee admit of other” proof: But the 
Hitirabootry Are Wedderburne ſays, Would 


ot: : Lila Vdibog Nett 21 Wiluberont 


* — che guilt of Abr an 
or forni e for, it is Np men chiefly ho, are thus | 


may profec ecuted, fo ſake of commutation. 


Now. adul . 


mat 8 wife, 2 married man 25 © aw, Pd ſingle 
woman, is not guilty 5 2 „ ut 1 . rnjcation, 


But of, this more portiqutiaty_beckafer. 1 13637305 


3 80 chat, though the ſolus cum ſala may be evident, 
the mud} cen made, required by the civilians,” is never 
apparent. "uy 511 BY ITO i290 11 CID 1251 br 


ens. Book ILL chap. x. 3 


LES 

not Aivorce the parties in the cauſe hinted at, 
for this very 'reaſon, Viz,” becauſe” ſuch par- 
ties are neve? To indiſereet, büt pruderice 
may preſerve them from being found in the 
O 30” anon) off eee 


7 * 7 * * A * _ 
15 * Pa * 7 p - * . Ne 2 Fd 1 
: 4 ” 


This, to be ha: is * N of reaſoning 
Do oo in 8 8 | 


fie i Gig J ligea, my ry 

Would you be ſuperviſor, groſſly en, = 

-Bebold her tupp'd ?.,. ...-;, | 

It were & tedious difficulty, 1 think. : 

To bring em to that proſpect: damn chem then | 
if ever mortal eyes do ſee them bolſter, 2805 ö 
More than their Mn. on 

It is impoſſible you ſhould ſee this, - 

Were they as prime as goats, as hot as monkeys, 
As falt as wolyes in pride, and fools as groſs 

*. drunk! . | 
But: e Th 5 57 if he Ta 

been: ſuch! he was knowingly inſiſting on 

a falſe plea. The truth is, that indiſcretion 


infers a want of prudence q dt leaſf, when 


11 
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people are indiſcreet. they have ſeldom their 


prudence: at command; and that this was 
moſt egregiouſſy the caſe with bis Royal 
Highneſs and Lady Groſvenor, ſufficiently 
appears by the depoſitions of the Counteſs 
Denhoff and Mrs. Reda, the ph con- 


| F 


But before we 8 to the . 


in this particular cauſe, I ſhall enter into an 


inveſtigation of the nature of the crime com- 
monly called, adultery, and enquire how far 
the modern praQtice of our ſpiritual courts, 
in granting or refuſing divorces under pre- 
tence of that crime, is conformable to the 
canons of the Chriſtian church and the boys 


#4 
5 * 


— © 


there! is hardly. 4 WIE | in our 8 | 
of more vague and indeterminate import, than 
thut of adultery. Our moſt accurate lexi- 


cogtaphers have but ill explained it, as a 


word; nor have our lawyers defined it, as 


4 
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of Bailey,“ is properly the ſin of | incan; 
tineney in married perſons defiling the mar- 
riage · bed; it is adultery, if but one of them 
be married in the married perſon, N e 
den is Bs unmarried,” + 


nee ſays Chambers, adulterium Gin 
ancient law-books called advowtry) © is a 
crime . commited by married perſons againſt 
the faith pledged to each other in marriage, 
by having carnal commerce with fome other; 
= 1 4 not mention A Jabs and that — becauſe, 
like an idler he took almoſt every thing upon truſt; in- 
| deed I do not know a more ſtriking example of the truti 


of the old Greek proverb, © a great book is a | great 
evil,” than Johnſon's dictionary. | 


4 ge Bailey's dictionary folio (edited by Dr. Scott) 


under the word adultery; alſo fornication, under which -— 


latter head; we have the following remark; © Query, | 
& whether fornication in the ſcripture uſe of the Word 
« ig not diftin from concubitiage ; and, if ſo, wherligr 
* our modern aceeptation of the word gives a juſt idea 
\ * of it? And, by the way, if adultery; in the ſcrip- 
* ture uſe, means only the cohabitation with another's 
* wiſe, guery if the modetn uſe of this wy, alſo ſhould 


not be reconkdered * 


Now 


” * * 4 
5 | 8 3 | 


| 
| 
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allowed to be an adulterer. 9 


[ 84 3 
or even by a perſon not married by having to, 


ds with another that 18, 


} 


A is ay pain tht theſe lexicographers, 


by making uſe of the word perſon and one 
in the epicene gender, have given but a very 
imperfect definition of the term. The firſt 


ſays that, © if one of the parties concerned be 
married and the other not, it is adultery 


in the married perſon, and fornication only 


in the perſon unmarried.” But this differs 
with the ſex of the party; for, though an 


Unmarried woman, lie with whom ſhe will, 


be not an adultereſs, yet an unmarried man, 
lying with a married woman, is univerſally 


. »” 


. 


Now, that the ſcripture uſe of theſe words thould de- 
termine their ſenſe, in the ſpiritual court, is evident; 
becauſe the deciſions of that court are determined by the 


canons of the church, confeſſedly founded on the divine 


law, as it is laid down in the Scriptures ; according to 
the Decrees, Divinum jus in Ainet e habemus, 


| Diſtinct 8. 
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Again, the latter fays, an unmarried 
«perſon, having carnal commerce with ano- 
ther that is married, is guilty of adultery.” 
Baut this holds good only when the unmar- 
ried perſon is the male; for, to reverſe the 
above propoſiti tion, though an unmarried man 
lying with a married woman be allowedly an 
adulterer ; an unmarried woman, lie with 
whom ſhe will, is never ſtigmatized as an 
adultereſs. A married woman only can be 
an adultereſs. The commiſſion of the crime 
of adultery abſolutely requires, that the 2 
male party ſhould be a wife. And hence i it 
is evident, that, as a fingle woman lying 
with a married man is no adultereſs, ſo a 
married man lying with a ſingle woman is 
no adulterer. There is no quite criminally 
engeerned in the caſe, 8 


Hr lawyers, as 1 8 
bly deſective in their definitious as the lexico- 
nn Wood, 1 in his Civil inſtitute, gives 

„ "= 3 us 


1 
us the following definition and illuſtratiön; 
for which he refers to the digeſt of Juſti- 
nian. Adultery ( auuſterium, qua ad pb 
& terms thorum; or ad alteram ire) is a car» 
* nal knowledge of another man's wiſe. So 
that a wife only can be guilty of adultery; 
and a married man, that lies with a ſingle 
« woman, is not guilty of that crime. His 
5 6 « guilt is only faprum, becauſe 1 in him there 
is no danger of a confuſion in families; ; 
« no baſtardy to inherit or rob che legitimate 

66 « children.” + apo esd: 419pu%s 
| What Wenge inaccuracy! « Adultery is 
te the carnal knowledge of anbther man's wife, 
6 « ſo that a wife only can be ghilty' of adul- 
: « tery |! e how can a Hi only, or ho- can ſhe 
even at all, have carnal knowledge of another 
man's wife? This bluiider, hqwever, the 
au thor obviates ; by his ſubſequent explana» 

OAT I. V3 10300; en Herten 


«„ *%, 


He might have added thit zn addlteter is alte called 
in latin Miwthus, from NN e, ex un & olxes, quod I 
domo ſua averſus alid ſe * | " 


+ Wood Inft. Book III. chap, x. 
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tem; ſhewing chat he meant to ſay, that no 
woman but a 4viſe can be guiſty of adultery; 
and that no nan is gullty ws who does n 
lie with eee e 03 Züflele: ; Suig2 
it nn at ui le wt 1 ' wht nat 
From e rid of this Gone our learn- 
ed lawyer proceeds nevertheleſs to fill into ano 
ther. 4 By the divine law,“ ſays he, ( adultery 
is every violation of the conjngal rites; and 
* matriage - bed, commited either by the man 
4%r woman. LEV. 20. 10, And ſo it is 
by the canons, 32. 4. C. Neno. c., Let 
us turn, now, to the text to which we are re- 
ferred. And the man that commiteth adul- 
*« tery with another man's wife, eyen he 
« that commiteth adultery With his, neigh- 
« bour's. wife, the adulterer and wel 


"oli eee. ils” ane dy 
abs. ors a 11.997 Strive gt 4A 


What * n that eben s dh. 
vine or canon law to be different from the 
vil? It expreſſly ſpeaks of the erime of lying 
wih another man's wiſe. Why then is it 


ſuggeſted that any other violation of the con- 
jugal rites, is adultery ? TY 
4 1 8 
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en Iris certainly a breach of the conjugal rites 
and of the faith pledged in marriage, if the 
huſband turn away his wiſe without juſt 
cauſe; refuſing to love, to cheriſh and to hold 
her, for better for worſe, in fickneſs and in 
health, as he promiſes. But this he may do, 
without violating the marriage bed; wit - 
cut being guilty of adultery, or even for- 
nication. On the other hand, he may be 
guilty of fornication, without any violation 
of vonjugal rites,” or breach of his matrimo- 
e ee, e ee 29082 6. 
12322 IF, ot. AS tf 
But here it muſt be underſtood, that 1 
ſpeak only of perſons married to each other, 

according to the rites, and ceremonies, of the 
church of England; and not of perſons of 
the Romiſh religion, or other perſuaſions. 
At the ſame time we are to take with us, that 
the canons of the church, by which the eecle- 
faſtical courts are in theſe caſes governed, 
- are" no-farther binding in thoſe courts, nor 
car ſuck cabem lawfully + a ee 
-1102 Ii, 0 bo tit oi W313 =cifions 
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ciſions farther, than they are ſupported by 
the divine law, as it is laid down in the holy 
ſcriptures. It is here alſo to be obſerved that 


though the courts- chriſtian are governed by the 
canons of the church, which are founded on 
| ſcripture, the ſcriptures do not, as the canoniſts 
affect to believe,* contain ſufficient rules to 
decide all controverſies relative to matters 
agitated j in thoſe « courts, | t 


The firitual courts, in this proteſtant coun- 
try, are to judge by the canons of the chriſtian 
church, as adopted by the church of England ; 
not by the canons of the church of Rome; 
which the former hath retained only ſo far 

— 


„ Thus in the caſe of Hos between, the earl and 
counteſs of Eſſex, heard before the king's delegates in the 
11th year of James I, The archbiſhop of Canterbury 
began his arguments by ſaying “ in as much as we 
firmly believe, that the We doth directly, or by con- 
ſequence, contain in it ſufficient matter-to decide all con- 
troyerſies, eſpecially i in things appertaining to the church, 
as-that marriage among chriſtians can be no leſs accounted 
than a ſacred thing, as being inſtituted by God himſelf 
in paradiſe, honoured by the preſence of our Saviour him- 
ſelf, declared by St. Paul to be a ſign of the ſpiritual con- 
Jarftions between Chriſt and church,” 


In 


is thoſe dat are "I with the holy 
. ; n . 
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20 Taking things in 1 light, che whole 
praftice of the ſpititual courts, in refalſing a 
Tivortt a vinculd, in caſes of adultery, is ille- 
gal, antichriſtian and oppreſſive. Nor i is 
this any novel doctrine, calculated for the 
preſent purpoſe ? Adultery was held a ſufficient - 
cauſe for divorce 4 vinculo, in the times of 
Henry VIII. Edward VI. and i in the begin- 
| ning of the reign of Elizabeth. In the de- 
bates of the houſe of lords, on the celebrated 
daſe of Lord Roſs, Biſhop Cotens' proved, 
beyond a doubt, on the beſt authorities of the 


ſcriptures, the primitive fathers and councils, 


| that adultery works a diflolution of marriage 
en chriſtians, His words are W 


gon 1 
m WAG "Y grace's bannt 8 1 
king's anſwer declared the opinion to be puritanical and 
pfepoſterous. The orthodox propoſition,” ſays he, 
«& 5s, that the feripture doth directly, or by conſequence, 
4 in it ſufficient matter to decide all controverſies 
ints of faith and ſanvation; of which fort * 
auen, be cant r gne,” e 2 -- 2 


1 1 1 1 $4 FP. 
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1 ö 44.4 * 
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E es 
able. The firſt inſtitütion of marriage 
that the parties may be one feb, is by adul- 
tery diffslved; when the adultereſs makes 
herſelf one fleſh with another man, and 
thereby A the ay bond bo 1 mar- 


rlage,” 20 we ee e 


1 


bk «4 41 * 1 N " © 
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Te this eel the lcarned bimop quotes, 
among other keſpectable authorities, the 
argument of Amefus: Which conecludes 
thus, fo By adultery the very effence 'of 
the contra | is diręctſy violated; now the 
contract Kealing, the bond depending | on the 
contract ceaſes of courſe. It is againſt all 
xeaſon f | that. that the matrimonial dutics ſhould be 


for eyer taken away, yet. the bond or obliga- 
don to thoſe Auep ſhould continue. 1 


Serjeant Wright, ks es = 
che commons in the duke of Norfolk's caſe, 
caſt a very bold and juſt reflection on this 
practiee of the ſpiritual court. There is 
in exception to 6 

Im N 


1 2 T 

nons, in the refuſal of a divoree a binculo, 
in caſes of adultery ; Mr. Speaker, I ſay 
it is an eccleſiaſtical 1 which is 
ee g , ac A 8 

By what law chen, are our eeclehiaſtical 
courts in England governed? By the canons 
of the church? What church? the church 
of Rome or the church of England ? It can- 
not be the latter; for, to uſe the words of 
the learned biſhop above mentioned, © I kno 
not why they ſhould be called the church of 
England, that join with the council of Trent, 
and plead ſo much to upbold it rather than 
others, Wo join with all the reformed 
churches, and plead againſt that canon of 
the church of Rome; which hath laid a 
Anathema upon us, if we do not agree with 
_ . 

I ſhall not trolls! the e 8 with 
inſignificant authorities 'from the popiſh ca- 
nons. With proteſtants of the church of | 
England, marriage is no ſacrament : it is 
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merely @ civil contract; the termꝭ of which 


are preſcribed in the ritual ; which is confirm- 
ed by act of parliament; and, though the 
meaning of theſe terms is to be explained in 
a ſeriptural ſenſe; yet that ſenſe is to be de- 
termined by the divine law, as laid down in 
the ſeriptures; and not by the canon laws, 
- derived from popiſh councils or papal de- 


Before I proceed, however, to confider 
the terms of the matrimonial contract, as 
entered into by the members of the church of 
England, I ſhall endeavour to elucidate a 
_ point, which ſeems to have perplexed ſome 


of our ableſt civilians, reſpecting the nature 


| and puniſhment of adultery, 


As it is in other proteſtant countries. In Holland 
the ceremony of marriage is not celebrated merely by the 
prieſt, but by the magiſtrate; as it was in England, 
during the inter- regnum, by the juſtices of the peace; 
which marriages were . by act at Ae on 
the reſtoration. 


Haring 
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crime of adultery ; the author of Wood's inſti- 


tute proceeds to enumerate the ſeveral puniſh- 


ments, that have been inflicted on ſuch; orimi- 
nals in different ages and countries. He ob- 
ſerves that, by the conſtifution of Conſtantine, 
it was puniſhed with death; agreeable to the 
Levitical law ; and for a good reaſon, con- 


tinues he, *. becauſe it might include the 


« worſt kind of robbery, that of depriving 


45 ee en of their rs. we! 


ae tance.” 
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„Bar k is 8 2 Fs. in 8 


. * by the novels of Juſtinian. She only 


e undergoes a ſcourging and the loſs of her 
„ dower; and if afterwards ſhe. is confined 


66 to a monaſtery, the huſband hath liberty 
to receive bis wife at any time within two 


e and ſeyerity contained in 2 law, , 


years: but by that law it is death. ic the | 
| © huſband. _> | - g 
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On the apparent incompatibility of mild- 


dee Wood Inſt, Book UI. chaps x, _ * 
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Dr: modern e, has the beg x re- 


4 6 « The ke of this I cannot underſtand, 
6 « It is ſaid that Theodora, the wife of Juſti 
nian, was the contriver of: it. Some pre- 


« tend; that allowances ought to be made * £ 


eee, 


Tu 


5 But, granting this eſe of female influence 


on the author of the novels ;. fickle as be 


was in the light of a lawgiver, he could 
never be ſo favourable to the fair ſex and cruel 


to his own, as to puniſh incontinence in 


the one with death, and to excuſe the other 
with only the loſs of dower and a ſcourg- 
ing; eſpecially if we conſider that the civil 


conſequences of the one and the other are 


ſo very diſproportionate.® * Neth 


* Eſpecially, too as the ei of FIRES! was what 


the wife muſt of ,courſe be ſuppoſed to have been uſed to: 
unleſs her huſband. neglecting Solomon's advice, by 
ſparing the rad, bad ſpoiled the child; for the civil law. ,, 
gave [the buſhand a very holeſome autharity over his: * 
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But though Wood could not comprehend 
the reaſon why the huſband was puniſhed 
with death, when the wife eſcaped with 
ſcourging, it is plain from this very circum- 
ſtance, that by adultery in the huſband was 
not meant mere fornication, or the fimple 
act of incontinency. It was the crime of 
lying with another man's wife; æ crime much 
more heinous 1 in a married man, who had 
2 wiſe of his own to go to, than in a ſingle 
man, who had none; the crime, of the mar- 
ried man, being, what our lawyers call dou- 
ble adultery; and therefore, it is no wonder 
it was ede and fignally _— „ 

At the ſame time, we may len, ws the 
Code, that adultery, even in a huſband, 
was not thus ſeverely puniſhed, unleſs 3 it Was 
commited W and 9 310 


wife; n bim for ſome Mise fog 
er fuſtibus acriter verberare \uxorem, "that is,” A 


Dur: 


ding 


to ſome tranſlators, to cane or Ince 'hir f very hand- 
4 a 2 an' unpoliſhed cuſtom it is true; preyalling 
| at preſent, I think, © only i in Ruſſia, under che vern 
ment of an Empreſs remarkable for her matrimogial oly- 
dience, | 
| «Tf 


* 


. 
If one lies. with another's wife, not 
& knowing her to be married, as in the pub- 
« lick ſtews, this puniſhment ought not to 
* to be inflicted; for, though 4 man; who 
« attempts an unlawful. thing, ſhall be liable 
« to the conſequences. of it, yet thoſe conſe- 
* QUENCES, ought to be of the ſame nature with 
«the firſt defign.* As when one intends 
« to kills Tu, and kills Marius by miſtake, 
« he ſhall die for it; becauſe he intended, 
murther. But be that intended to com- 
« mit fornication with Titia, and ignorant · 
1 ly commits adultery with her, not knows 
ing her to be married, ought not to be 
< puniſhed for adultery; for à crime of 4 
different nature was intended. What if 1 
the man deſigned adultery. with Titia, and. 
«2 appears that Titia is unmarried?ꝰ Neither 
„ oüght be in this caſe to he puniſhed as an 
raue, for d a nnd the e +, 
. 3 * * | | 
cient maxim, actut non facit wur. niſi mens fit 0h nM 
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® ought to _— each other, at leaſt i in tc 
4 berg gn." % ; $f 15 
WY is dd e clear, that 0 car- 
nal Gunmerce of a marrled man with a wo- 
man, whom he does not know, or has not 
reaſon to believe, is married; is not adul- 
tery in the man; whether the woman be 
ned or fingle: while, on the contrary, 
* a married woman is guilty of adultery, by 
; "ages commerce with any man but her huſ- 
FE band; becauſe the cannot be inconſcious of 
ber own marriage, and therefore muſt know 

that ſhe is both principal and accomplice, in 1 
the lying with another man's wife; which 
is f the very ſence, as the b e ay, 


. * 8 | A 
This Fes "OE adultery 404 ſim- 
= fornication 4s perfectly | conformable to 
the ancient canons of the chriſtian church, 
:-Þ;2 the fun ee of the able ſcholiaſts; 
N 


* + Wood a. page 273 Se al has g's Code. 
5 5 


_ 
, before 


7 


innovations of popery. Thus Theqlort Bal- 


lie canon, ſays that, if a married man has to 
do with a ſingle woman, he does not com- 


mit adultery, but only fornication; but, if 
he lies with a married woman he is an adul- 


terer. Wbereas, if a married woman has 
the carnal knowledge of any man whatever, 
"TT her huſband, ſhe commits e * 


de * ne! is laid Son alſo in das 


canons of St. Baſil,” and appears to be uni- 


* 4% : * 


before they- were ſuperſeded by the moderk 4 


18 1 in his ſcholium on the 48th Apoſto- 


verſally recei ved by the primitive fathers of 


the ancient Greek and Latif churches. N 


C 


Aar was lis Aiifidins aol — 
it was confirmed by diſcipline: for the huſ- 


- 


V gScias autem, quod vir | quidem, ſi 4 


matrimonio cum aliqua muliere liber rem habeat, forni- 


cationem, non adulterium , committit: non ita autem, 
fi cum ea que viro conjuncta eſt ; tunc enim ut adulter 
punitur. Mulier autem, fi cum alio guocungue, con- 
s matri monio coeat, ut adultera punitur. 
5 an Tom. I. p. 32. 
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OY  away#hilg wife for adultery; but the woman 
YE 


> 


3 | P. 5 2 is 4 be 
4 1 * n 
ws & , 
* 


' ys & 6c canon »f Ste Baſil,, it is de. 
clared, on the authority alſo of Hideroiag, 


a man, ſhe ſhall not be returned to her, 
d huſband ; but remain in her pollution. 
For to live with an adultereſs is ab- 


be ſamme canon declares, and is Rrenuowlly 
ſeconded by the ſcholiaſts, that a married 
woman cannot lawfully leave, or put away, 
| | ber huſband; though he. be a fornicator and 
8 8 3 a + ö : 


5 2 N , 

GN 5s | * | 
BY „ Wk OR 2 
. * virum ſuum, ſed polluta polluetur. Qui habet 8 


£ — n Baſ. Can. IX. 7255 


7 " 


3 1. Muliet Gquidem, que a viro ſecedit, e | 


jungitur, adukepa gudicatur, nec amplius a, viro ſua 
* 1 ad Virum 8 e etiamſi fornicatus fuerit, aut 


/ x, 


was expreſſedly furbid to ese, or put away, 
. e for forpigations or even gl | 


dat if a married woman goes aſtray with 6 


£4 — 4% ſurd and impious.“ At the ſame time 


I have 


1 C 
m—_ Ew 


7 *. 


2 L 4 
1 re already mentioned that Martin 
Bucer, in his famous treatiſe: on diyorge; ad- . 
dxeſſed to Edward the ſixth, devotes a whole 2 
N ; : : : . . * 
chapter to prove it unlawful for a chriftian 
to cohabit with à known adultreſs, © Net 
having his book; I cannot eite any of bisV?, | 
arguments; but muſt content myſelf with = 
the authority of Milton, for his haying full? 
proved his point. Not that I heed rely on Þ 
it. The Moſaic law expreſſly commanded 1 
the huſband to put away Hils wife on Jutt o =_ 
cauſe 1 diſlike; and gertain it is Wat enot , <> 
Be Tis, tuo) gin ie RAIL R AE 
Aennn, milicr-relinguere' bw . Zon A= l. 
can. IX. Baſilii.— The ſame ſcholiaſt, in his note on 
the 48th Apoſtolic canon, expreſſes himſelf alſo as fol- 
lows. If a married man have to do with a woman 
not his wife, we judge him guilty of fornication but 
we have no canon that ſubjects him to the puniſhment of 7 
*allultery, if the woman, he lies with, be unmarried; the _—_ 
wife therefore muſt receive the huſband returning from 1 
fornication, but the huſband may turn his inconient 
wife out of doors. 81 vir uxori cohabitanis, cum 
v altera fueritz fornicatorem talem judicamus: Ven * 
tamen habemus canonem, quo adultefijerimini ſubjic ur, 
« ſi ſit in non-nuptam peccatum. Uxog, itaque a forni- . 


'« catione redeuntem maritum ſuum recipietz maritus . 
vero pollutam ab ædibus fuis excludet - - "x5 
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\only the primitive fathers were ofthis pinion 
but the chriſtian neceffity, of a man's caſting 
off a known, and even a ſuſpected “ adultreſs, 
bbs tf ; declared by ſeveral of the earlier councils; 

2 5 * was indeed enjoined pro ſalute animæ, on 
{8 *s pain of ſpiritual cenſure and corporal penance, 

particularly by the councils of Eliberis, Neo- 

oſarea and Nants. The firſt decreed the 
huſdband exçommunicate, who kept his wife 
knowing her to be adultreſs ;. and the * 


9 condemned him to a N years penance. 


xo * 5 f „e, , 
. what a 2 therefore were chrif. 


Kn F reduced * the ee ranged 
e 


® The wüted delicacy of Julius Ceſar on this head 
is well known. It is not enough that Cæſar's 1 4 

rh be innocent, they muſt not be ſuſpected. .“. 
The novels of Juſtinian allowed the buſband ks 
do Fill any perſon, whom he but ſuſpected of abuſing his 
'bed, after he had given him three warnings, in writing, 
' witneſſes, not to converſe with er; for then, 
+ If the perſon admoniſhed neglected this notice and was 
found chrice in ſuſpected places with her, the huſband 
wa Excuſed from the penalty of murther if he killed him. 
15 Fee Wood Inft. Book III. chap. x. alſo Ju/t. Nov, 115. 
. ul. See alſo on this ſubject JYagenſeil ge uxore . 
terii Kaen th 15 
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of Trent; which decreed the marriage hon# 


indiſſoluble on any account whatever, They 


could neither lawfully get rid of the adus | 


wo nor live e with her. 


2 : 


The 1 of 3 Rs. of 
marriage, was a moſt. excellent expedient for 
the church of Rome. By opening a .changgl 
for the trade of diſpenſations, it added not 
a little both to her wealth and power. But, 
as we have no ſuch diſpenſations, in the 
church of England, the proteſtant buſbands, 
in'this kingdom are in a worſe ſituation than 

© the huſbands of other chriſtian countries; while 
our ſpiritual courts remain ſo inexorably 


attached } we. this ariel to the rene ca- 


. 


* 
e 


* 


1 % 
— 
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I — body of the Kates chin” 
can relieve Engliſh huſbands; but the mode 
of relief, by act of parliament, is much more 


difficult and expenſive than that of the papal 


diſpenſations. Add to this that the legiſlature 


ſeldom interfere 1 in theſe 


* 4 
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n till aſter the 
parties 
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e hive:chmined/a Grvons;of paſlcd at 


leaſt under the coſtly ceremonies of ne 


| ing hy in the eccleſiaſtical ene 


There are indeed I e on motile | 


in which the parliament have taken up ſuch 


caſes originally ; as in that of the duke of 
Norfolk before mentioned: In this caſe a 
divorce a vinaulo was granted by parliament, 
without any previous proceedings in the 
ſpititual courts. It is true the counſel; in 
behalf of the dutcheſs, * laboured extremely 
hard, to convince the lower houſe of the 
propriety of referrin, g the cauſe to the eecleſiaſ. 


. tical courts. But their pleas were only thoſe 


of precedent; tending only to prove that thoſe 


- courts had on all occaſions delayed, protract- 
ed, and 15 much as in them lay, prevented, the 
| obtaining of divorces both 1 in and out 9885 


Jamtent: e 3 tt 


2 
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* * Conſiſting of two able * Sir e 


And Mr. Dodd, . * that , civilian Dr, 
Pinfold, | + 


- + 


« 4&4 1 


. 
Tbe Arguments of Sir Thomas Powys und 
Dr. Pinfold in particular, evidently betrayed 
that the craft was thought to be in danger. 
They had nothing material to urge againſt 
the divorce, but much againſt its paſſing' in 
parliament without the previous ſanction of 
the ſpiritual court. What is it“ ſaid Sir 
Thomas, -* that guards you from an infinite 
application of this nature but requiring per- 
<«-fons to take the ordinary courſe firſt, and 
to come round about to the parhament, as 
6 the laft remedy, to carry the ſentence per- 
4 haps farther than the eccleſiaſtical court can 
« do; but if perſons can come up directlx 
4 hither, I am apt to think your lobby will 
„ be crowded with petitioners of this nature 
the next ſeſſions: though the ſeſſions now | 
«are long and frequent, this fingle | buſineſs 
* may be ſo great as to obſtruct all other bu- 
6 fineſs; I am ſure a committee for adultery 
te would have full employment. —I know” 
7 nothing can be ſaid on the other fide with 
good reaſon (unleſs that which I heard in 
(2 OW? place) why they ſhould not 80 to 

2 4 ms 


ay he \ecclifindical . 8 18. ** thoſe 
* c « cqurts cannot divorce 4 vinculo matrimon# 
_*.thersfore it would have been a vain thing; 

e this. may be a gnod reaſon for them to come 

to you afterwards,. but tis no. reaſon for 


In confirmation of this argument, Dr. Pin- 
fold confirmed the aflertion as to the practice, 
and endeavoured to juſtify it, as being agree- 

able to our eccleſiaſtical conſtitution, ' ground- 
ed on the ſenſe of the ancient canon 
I u0d this plea Serjeant Wright very pertin- 
ently replied. Mr. Speaker I am of coun- 
« ſel for the duke of Norfolk, who is your 
* ſuppliant for this bill, for redreſs againſt the 
„ higheſt injury that can be offered: the 
rights of his marriage- bed have been in- 
*« vaded, and he comes for that relief here, 
Wich all his abilities, however, he did it very lame- 
ly. Indeed there was no ground for his doing it better, 


as will be ſeen by comparing the ſeveral authorities 
quoted in this tract: in which I have been the more 


particular, becauſe I would not have the reader miſled by 


great names. 
7 ; | whi ch 


E 1 


_ «hich no other court can afford him; ſor 


«the learned doctor on the other ſide; tells 


you plainly. from the canon law, that there 


«can be no divorce a vinculo natrimonii in 
their courts; now to ſend us to à court for 
tc relief, that they tell us before hand can give 
< us none, is in efſect to o cell us we ſhall have 
bo none at ally. torr mie Tn bs ont 

| "The ——— ſeemed ſenſible of the pro- 
priety of this reflection, and gave the duke 
relief without ſending him to the ſpiritual 


court. They acted in the ſame manner in 


the caſe of the earl of. Macclesfi: 1d, in whoſe 
favour an act was paſſed before ſentence of di- 
Force, obtained in the eccleſiaſtical court. 


Theſe, with ſeveral aches caſes of a Hin 
lar nature, ſufficiently ſhew that the practice | 
of the courts-chriſtian, in reſpe& to divorce, 
has long been repugnant to the wiſdom and 
Jace © of the legiſlature, .. | 


This will appeas ſtill ether on a | bench 


x0 the caſe of the. IO of Northampton, i in 
the 


k LY 
* 


by , 
 -_ 
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| © the reign.of Edward be the/fixth, „ The 


% marquis was married to a. daughter of the 
earl of Eſſex, and ſhe eloped from him, and 
. was' proſecuted in the eccleſiaſtical courts, 
0 and there was ſentence againſt ber of di- 
4 vorce; the marquis from thence took upon 


« him to marry a daughter of the lord Cob- 


« ham, and after four years marriage of her 
«© he obtained an act of parliament to ratify 
«the ſecond marriage, which act recites a 


«6 ſettlement of divorce in the eccleſiaſtical 
* court.” But, though the act does recite 


the proceedings in the ſpiritual court, it is 
plain the marquis married again in open defi- 
ance of their canons. It is plain alſo that the 
legiſlature approved of ſuch marriage as be- 


ing conformable to the laws of God, however 
- incompatible with thoſe of the church.* The 


divorce alſo was not made any plea for paſſing 
the bill; to that the act was ee granted, 


* It is farther recur that on this 8 the Wat 
of peers was ſo unanimous, that there were: but two tem- 
poral and two ING lords td on * the 
my : Br 


? WE £9 þ 
Kadiver the marquis from the/inquiſitoral © 
e of the eh eourt. 1 


In the before mentioned ente of Lord 
Rofs; afterwards Ear! of Rutland, we are told 
| that, notwithſtanding he had obtained a di- 
voree in the ſpiritual court, no mention is 
mack of it in the act. 

it is hence evident the legiſlature very 
Juſtly conceives that adultery does really dif- 
ſolve the marriage, and therefore it permits 
the parties divorced to marry again; though 
it leaves them abſurdly open to the miſcon- 
ſtructions of the canons and the mercileſs 
fangs of an eccleſiaſtical cenſor. 


1 hot firange, thiefefore, that it B + 
fill continue to countenance ſuch practice, 
eſpecially a as it is evidently inconſiſtent with 
the. ſenſe and ſpirit of the common and ſtatute 


| law of the realm pr 


4 
. | > #4 


1 have already hinted that the ſtatute againſt 
| polygamy excepts the party who 1 is divorced, ' 
| 1 gh 


* . 


1 70 I. ID \ = 
ihough 3 and board; by the bp. 
ritual court : by which it is evident the le- 

- * giſlature conſidered the ſecond marriage of 
ſuch party not only conformable to the law = 
of God, but alſo conformable to the common 
law of England, Quod lex non prohibetur, 


permittitur. ty NG; 


The ſuggeſtion therefore is not true, which 

is. laid down. by modern practitioners, viz. 
that by the canon Jaw, which is approved 
and confirmed. by the laws of this realm in 
«* this behalf, it is not lawful for perſons who 

ec are divorced i in theſe caſes to betake them- 

« {elves to a ſecond marriage, whilſt their 

« former huſband or wite are alive; becauſe 

A the matrimonial bond once perfected, can- 
2 not be diſſolved by man, but only by 
6 £ death. 


. 2 - 


2 L. again affirm, and Ws 43 dhe bel 


authorities that the exoeptive clauſe a aboye- 
8 


4 © # See Conſett's denden of *Glarke. Part A. 25 2. 


+ See Burns eccleſiaſtical law. Art, Polygadly. Alſo 
. "the authorities there quoted. | 


* 
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mentioned in the ſtatute of 1 7 c. It. does 
in fact permit perſons, under the” predice- 
ment here ſtated, to marry again; ſo that 
this practice of the canon law is not, as it 
"ought to be and is pretended, approved and 
confirmed by the laws of this realm, 


. 
+ 
wt, 
44 8 : * ** whe. - 
ww: 


2 


= 
4 
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: 

o 
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It is true that the ſpiritual court may take 
notice of ſuch marriages and annul them; 3 
but nothing is more clear than that the ex- 
ceptive clauſe in the ſtatute proves ſuch prac- 
tice,” to be inconſiſtent with the common 
and ſtatute law of the realm ; by which : 

the deciſions of the canon law ought con- 

feſſedly in England to be controuled: nay, 

I will be bold to ſay, are controuled; for by 

two acts of parliament made in the 2 5th of 

Henry the VIII. and the 3d and ath of Ed- 
| ward the VI. it is declared that no canons 

ſhall be allowed that be any-way repugnant 

to the lays of God, or the ſcripture, the 


king's prerogative rofl, 0 the ſtatutes 
of. the land, 


. I. 412 7 | 
* As a Wart confrmetian- Gf the ſenſe of 


4 — in this particular, the ſtatute law 


impoſes a moſt heavy fine on huſbands, who 
ſhall be reconciled to their wives, and con- 
ſent to receive them again after elopement 


or cohabitation. with an adulterer; by re- 
ſtoring ſuch. wives to their right of dower, 


which they had forfeited by» their adultery. 
And yet, notwithſtanding this, an injured 


| Engliſh huſband is under the neceſſity, from 
the modern practice of the ſpiritual courts, 
either to live a life of celibacy, deprived of 


the ſweets of matrimonial ſociety, and a help 


© meet for him, according to God's holy or- 


dinance; or he muſt take back and continue 
to'cheriſh an adultereſs in his boſom, at the 


x4; peril of reſtoring her. forfeited rights of ali- 


mony and dower, and of bearing himſelf 


the ſevere reproaches of an enlightenkd con- 


ſcience, and the juſt contempt bf the world! 


Do the popiſh inquiſitions of Spain, * 


*x 


* . in Hour” ?! — not 1. 


© ; - 7 ; * "of 
* w/ 1 1 W - 


Portugal, impoſe a+ hegvier” -yoke on th 


minds and bodies of men than this; which 
ig laid on them by the proteſtant, 22 


a 


1 

But, granting it expedient that the di- 
vorce 4 vinculo, unleſs for cauſes exiſting be- 
fore marriage, ſhould be ſubjected. to the wiſ- 
dom of parliament; the practice of refuſing 
the divorce a menſe et thoro to a huſband, 
in caſe of his wife's adultery, on her plea 
of recrimination, is in the higheſt degree 
injurious, illegal and inquiſitorial: it is cons 
traty not only to the apoſtolic and other ca» 
nons of the chriſtian church, but alſo to 

the common and ſtatute laws of this King» 


n a rm tte 
It is laid down, in the practice of the ec 
cleſiaſtical courts, that . a compenſation. of 

the crime, doth binder a divorce, that is, 
* the defendant doth prove, that the plain- 
e e 1s to be abſolved, as to 2 


nnr 


| en n Dr. Pinfold, 4s 
behalf of the dutcheſ of Norfolk, pleaded 


| #* Conſett. Pract, of ecc .eurts, part, vi, ſ. 2. p. v. 
1 that 
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* to the text law de divortiis, 
if the adultreſs can prove the fame thing 
« againſt her huſband, the fault of the one 
mut be ſer againſt the fault of the other, 
1 and te can't have the advantage of bis 
* prayer But what is the preciſe meaning 
of all this? Prove the {ame thing ! what 
thing? Adultery'! or merely carnal copula- 
tion? Here is à ſtrange want of diſctimina- 
tion. If one fault be to be ſet againſt; or 
make compenſation for, another; they ſhould 
both be proved exactly ſimilar, or acts of equal 
criminality, The mere act of copulation, ſup- 
poſing it criminal, is no more aduitery, than 
the accidentally-killing a man would be ur- 
He}. It is the circumſtances of the parties, and 
intention of the perſon committing the act, 
that Inſtitute and diſtinguiſh the erime. Hence, 
"ke Wright very properly replied the 
« Doctor hath! infiſted on 'one'thing,” which 
I think is very extraordinary, He tells you, 
@ by the ruled bf their law, if the womit can 
* Tecrimmate, and prove her huſband ovilty, 


in 


8883 Þ 


* 
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* in ſuch a caſe, they muſt {et the fault of one 
« againſt the fault of the other. I wiſh the 


</45for could have told you the offence had 


been equal, that the injury to families had 


deen equal: A man by his ſolly of this 


Rind brings no ſpurious iſſue to inherit 


«the lands of his wife ; but a woman de- 
pri ves her huſband of any legitimate iſſue; 
« for when ſhe converſes in this manner with 
t another man, the iſſue may be equally 
OT On en if not more. 


4 


. 0 this cc ig no ſufficient mis 
could be given. Sir Thomas Powys indeed en- 


deavoured to divert the force of it, by aggra- 

vating the ſtate of the caſe, and making the 
idle ſuppoſition that the debauching a man's 
wife, with the getting a baſtard to inherit 
his eſtate, is a leis evil tban the accidental 
contagion: of the venereal diſeaſe. “ They | 
% ridicule”, ſays he the doctor's notion of 
& recrimination : But I apprehend the doctor 


is right in it; for it would be hard if a man 8 


- NF 85 marry a young woman and give her 


& 


1 


KS. an. 
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8 an ill exzmple in his own family, (Ido not 
„ ſay tis this caſe“) and bring her acquainted 
with looſe and ill company, and by his ex- 
t ample or provocation lead her into the ſame 
© oſſence, would that man deſerve to be re- 
e warded with a new wife, and another por- 


kon, becauſe his firſt wife had only follow- 


ed his example? They ſay, the offence. is 
u not equal, ' becauſe the man brings no chil» 
den into the family. I doubt it happens 


a : t©. oftentimes es to them that go abroad, that | 


* they bring home that to their wives, 
| which _ - (SIE chil. 
NN 617 4 „ | on << tir 
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Wo er 4 eich th Shay, or 
P inanity, of this reply? Should a fooliſh 
Huſband, indeed, ſet bis wife an ill example 
in his on family, and bring her acquainted 
"with his miſtreſſes, as here ſuppoſed,” he cer- 
3 Woulg verſe his Rte 1 ory ond 
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e nor will the deute hy ene * found 
in any other. nen Ant N HOW: 
n | 84 | band's | 
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( 17 ] 
band's crime might well be "adjudged a com- 
penſation for that of the wiſe. But when is 
this caſe ? Hardly ever.* Admitting, lever? . 
theleſs, that, in all ſuch caſes, the ples” of 
female recrimination were juftifiable, I have 
already made it ſufficiently. clear that the mere 
carnal knowledge of a woman by a married 
man (if ſuch woman be not, or be not by him 
known or believed to be, married) is not ac- 
cording to the canons of the chriſtian church, 
to be denominated or . * 80 


® 
Y- 


Not * chat in ſuch a caſe, T could wiſh, that by the 
laws of England juſtice might be done on all parties; which 

perhaps can never be better done, than by adopting ſome 
or other of the juris- prudential maxims or cuſtoms of 
the ancients, By a law of Ethelbert, the ſeducer of 
a married woman was condemned to purchaſe, the injured 
huſband, another wife ; in the ſtead of her he had ſeduced. 
Perhaps in this caſe ſuch a compenſation might be juſt; 
if the ſeducer did not buy a better, or worſe wife thin he 
ſeduced, Otherwiſe indeed, the maxims of the eceleſiiſti- 
cal courts may be right, and it would be more juſt, that, iu 
6 phraſe, the man ſhould have oe” we? — 


bf Top. the chriſtian church, in centralen . 
the ReniHſhy church, that mother of abomijnationg and 
W of antichriſt! 
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that a matried woman, accuſed of adultery 
by her huſband, muſt alledge farther than, 
that" ſuch huſband has had carnal knowledge 
of looſe women; (otherwiſe ſhe offers not the 


a jequate compenſation required even by the 
1 58 rules of the ons. 


Por 


c * indeed gone farther and ſhewn that, 


if ſhe could even prove adultery in him (that 


is, his | wilfully and knowingly lying with 
1 another man's wife) that alone would not, ac- 
cording to the apoſtolic and primitive canons, 
be a ſufficient ground for her leaving him. 
Not but that the primitive church did in ſome 
eaſes, admit of a woman 's leaving or put- 
ting away her huſband, on good e of 


di vorce. 


Of theſe the moſt applicable to modern 


manners and pertinent to the preſent pur- 
poſe, are the three following. 1ft, When 
the huſband, by laying a trap for her, aſſiſts 
or connives at her ſeduction, and counte- 


nances her proGgution to another man. 24. 
. 


* 


9 4 _ 8d 


„„ 
When, having accuſed her of adultery be 
cannot make good his accuſation” by ſuffi- 
cient proof.“ 3d, When he holds catnal 


commerce with another woman in his ozvr. 


bouſe or neighbourhood; and, being admo- 
niſhed by the wife or her relations, ll en 
ſiſts in ſuch nn 


7 


* 151 is to * Tk bleed ay in favour of the ladies. 
of antiquity, though not much to the credit-of their 
modeſty, this ſufficiency of proof was no very eaſy mats 
ter. Balſamon, in his ſcholium on the eighth canon 
of the council of Neocæſarea, tells us that, by feve- 


ral laws, 4 woman could not be convicted of adultery,” 


unleſs fire-witneſſes. would depoſe on, oath they ſaw. her 
in the preciſe att, © Diverſe leges jubent mulierem non 


aliter &Gndemnari ut adulteram, quam per apertas proba- 


tiones; id 9, per quinque teſtes jurantes ſe vidiſſe in 
iso ACTU fieri adulterium. Vid. Beveregii pandecta 
n dc. Tom. I. page 408. 


4 


+ I. 80 pudicitiæ conjugis infdias, fruens ali cant, 


ſtuprandum tradefe conatus fuerit. a 
2. Si maritus; uxore adulterii accuſata, rem non pro- 
baverit. 
3. Si alia cum muliere coeat in eadem ram vel eadem 
civitate, ac monitus ab uxofe, vel parentibus ejus, non 


velit abſtinere. Matt. Mon. Syn. Alp. Lit. &. Chap. 1 * 


This latter caſe comes to the argument of Sir Thomas 


Powys, before quoted, viz. the ſetting a bad example | 


to the wife ; the only circumſtance in Which the incon- 
tinence of the huſband can make any compenſation od 
EPR.” 5 Oo of; 
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We Lee here that che anciegt canons very 
jolly Gftinguiſhed between the fimple act 
of Wien Senieskion; Chick was regarded 


in a venial light, and the open commiſſion 
of ſuch act in the preſence, or with the know- 


ledge, of the wife: and, for a very good 
reaſon; becauſe, though ſuch act in the huſ- 


band, abſtractedly conſidered and unknown 


to the wife, was judged a matter of indif- 


- ference, the keeping a ſtrumpet in it own 


houſe, or under her noſe, as the vulgar em- 


Phatically expreſs it, was juſtly. held to be 
an infufferable inſult ; which might poſſibly 


_ provoke her to reyenge it, by being on her 


part guilty of adultery ; which is a moſt 
heinous and abominable crime. Hence mere 


- fornication. in the huſband, ſo cireumſtanced, 


became a reaſonable cauſe of Ard be 


ff 


| But to return to later principles and prac- 


A * 
A 


2 9 . 
11 is ee 


uſe of "NO word * gives a kind of 


5 2 14 ſanction 
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ſanction to the practice of the ſpiritual court; 
in miſtaking for it mere fornication : but 
courts of juſtice ſhould abide by the preciſe 
and technical, not the looſe and popular, 
meaning of words. If their ſentence be di- 
rected by the canons, their proceedings in 
hearing the cauſe ſhould be directed by the 
canons too. I ay,” therefore, that, if a wife, 


againſt whom a ſuit is inftituted for divorce, ; 


ſhould recriminate ; the fulleſt proof, ſhe can 
bring againſt her huſband of fuprum or forni- 


cation, will not be ſuch a compenſation of 


her crime, as ſhould iter his abtaining 
his fuit. | 


"> # 


With regard to recrimination in OW] | 
it may not alſo be i improper to obſerve ; chat, | 
being ufually the effect of revenge, it has for 


that reafon been regularly Fenn in ancient 
practice. 


e Antecatagoria fays Wood (a croſß ac- 
„ cuſation) is either by way of exception, 
« when one that is accuſed retorts the ſame 
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eme upon the accuſer, or a different crime, 
«rather for his own defence than for a pub- 
de lick puniſhment. For the principal de- 
on is that the accuſer ſhould: be ſilenced 
as an infamous perſon. Now if the ac- 
« cuſed perſon. charges a leſſer crime upon 
« the, accuſer, he muſt be ſtopp'd, till he 
was cleared himſelf; but if it is a- crime 
= of 3 bigher4nature, that ſhall be "ms 
« firſt? . 1 
0 4 
N ow. SV * een for Mink. 
tery, or even admiting real adultery. proved 
againſt the huſband, it will hardly be pre- 
tended that a. 5 N cove in the 


4 13+ 


be ende that it is not a lf With What 
kind of propriety then can a ſpiritual court 
admit the female plea of recrimination, ac- 
| e to the modern price? f 


- » 
* 9 g, 8 
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* See Wood, Inſt. Bock IV. chap. iv. Alſo the 
aye. In locis, to which he has refeired.” * 
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Fut farther, to deprive the advocates for this 


practice, even of a ſhadow of argument in 


its favour, I ſhall proceed to conſider the ma- 


trimonial vow or contract, entered into by 


perſons married according to the yites and 


ceremonies of the church of England; not 
merely as a civil, but alſo as a moral cove- 
nant, And, even in the latter light, it will 
appear that the huſband, in being guilty of 
concubinage or mere fornication, is not guil- 
ty of any breach of ſuch matrimonial cove- 
nant ; for which he is juſtly liable to cen- 
ſure either in foro conſcientiæ or court-chriſ- 


tian; although the wife, in being guilty 


of mos: > is liable to the cenſure of boch. 


To determine whether a covenant or con- 
tract is broken, it is firſt neceſſary to en- 
quire fully into the ſenſe and meaning of 
the terms of it. For, as Cicero obſer ves, 
« Que à ratione ſuſeipitur de aliqua, re inſti- 
40 tutio, debet a definitione proficiſci, ut in- 
* wligatur your fit id de IO ogra 
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"The troth plighted in marriage is expreſſed, 
on the part of the man, in the following words. 
4 I N. take thee N. to my wedded wiſe, to 
« have and to hold from this day forward 
4 for better for worſe, for richer for poorer, 
«© in ſickneſs and in health, to love and to 
* cheriſh, till death us do part, according 
to God's holy ofdinance ; and thereto" 1 
* thee my troth.” | 


On the part of the woman, the engage+ 
ment is mutatis mutandis, expreſſed in the 
fame words, except that the words and fo 
. obey, are added after the word cheriſh. In 
theſe. few words, of the moſt important con- 
cern however, lies the difference between the 
matrimonial contract on the one part and 
the other, on the ſide of the man amd that 
of the woman. 


For, by obedience is univerſally. known 
and underſtood, the acting in conformity 
to the known will of the perſon, to whom 
ſuch obedience is due. So that if a huſband 


L 125 J | 
does not, by ſome open conceſſion” or pal- 


in diſobedience to her huſband; when ſhe 
is guilty of violating the marriage - bed. For 
otherwiſe ſhe can never conceive it to be con- 
ſiſtent with her huſband's will, that ſhe ſhould 


proſtitute herſelf to other men, to get children 
for him to maintain, or to * his lüb. . 


ſtance, 

"Shins when is a ny effential difference he- 
tween the terms of the vow, or matrimonial 
contract, on the fide of the man and that of 
| the woman. The man promiſes the woman 
no ſuch obedience. + He is not guilty, there- 
fore of conjugal infidelity, by diſobeying 
her, or aQing againſt her known will, either 
by -converſing with other women, or any 


other act. He may be cruel, wicked and 
unjult; but, while he continues publickly 


to hold ſor better for worſe, for richer for 


poorer, in fickneſs and in health, to love 


| n Ain biggorſe;.cihe max privately 


'S 


pable connivance, permit the adultery of his 
wife, ſhe muſt neceſſarily be ſuppoſed to act 


love 
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love and cheriſn as many otber women 25 
he pleaſes, without being guilty of confn« 
gal r or breach of his matrimonial 
Wn F Nasen 737 03] dd | 
a 4 Pg Ret IRE: $11:t3hos 10 ks 
— ws n 3 foie that the terms of 
the queſtion put by the minifter previous to 
plighting the troth, and to which the huf- 
band aſſents, are underſtood in the troth it- 
ſelf: 1 mean, and forſaking all other, keep thee 
only unto her. From which it is miſtakenly 
conceived that the parties promiſe to have no 
n commeree mn any yur: perſon. 
0 no. Pinoy 
But that this 1 1 oh 0 each 
* can have no relation whatever to ſuch 
commerce, 1s evident; becauſe it 1s expreſſſy 
founded on their forſaking all other. for that 
purpoſe. & So that, if we are to f take the latter 
part of the ſentence in the ſenſe ſuppoſed, we 
muſt take the former part ſo tos; and the 
conſequence is a direct infinuation that both 
parties lived before in a ſtate of co N 
r : which would be abſurd. * 
Nel, I 


1 

It ĩs evident that this paſſage means no more 
than, what is expreſſed by the divine command, 
at the firſt inſtitution of marriage, When it 
was ſaid, Therefore ſhall a man leave his 
father and mother and cleave.unto his wife,”® 
From which all idea of carnal copulation is 
neceffarily foreign. The huſband, therefore, 
doth not bind himſelf either directly or indi- 
rectly by his marriage wow, never to be 
guilty of an act of incontinence; as the wife 
does, by evident Sig LMI 4 n ou 
and obedience, 4 | 
15 [ DOR yi. 10 19 

And hexe it js to be köblerwed thut. in . 
ee by the miniſter to the woman, 
the words, ſerve him, are added to thoſe to 
obey him, though omitted in the form af the 
troth. Thus the duty of a married woman 
is, ſworn ſervice to a lord and maſter; who 
-binds himſelf only to provide for, love aud 
cheriſh" his vafſal or ſervant! Now it is in 
the very nature of all contracts between lord 
and allal, maſter and ſervant, that. the ons | 


4. * Gen, chap. ji, v. I Allo Mau. chip, x xix. v. 5. 
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vaſſal, as in other fiefs. For, though the 


| fas? 
diſcharge esche freies of the vaſal or ſervant 


is the condition of the andy on the _ 
WIG amn | : 


19d 


That this W ſhould hang _" 
ticularly attended to, in the matrimonial. fuit 
and ſervice, than in any other feudal tenure, 
will appear from hence; that che lord has! it 
not in his power to enſure the - fidelity of his 


divine lawgiver in his inſtĩtution of marriage 
expreſſly ſays to the woman, Thou ſhalt ebe 
under the power of thy huſband,” we all 
know, that the huſband, is, with regard to 
the fealty of his wife and the honour of the 
marriage · bed, in the power of bis wife. The 
huſband would be in a critical predicament, 
indeed, therefore, | if, poſſeſſed of the right 
without the power, he is to contendy' for the 
right of puniſhing wrong in her, who with- 
n 2 e Ha nent hs Ks 
" i 4 r10008- ried "4 > tet 15 ö 1 

We ond indegd had lawyers abſurdenough 
yo, pretend 3 in juſtification of the practice of 


refuſing 
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refuſing divorces, that the comparative words 
for better for worſe” are ſynonimous to the 
poſitive words good or bad, virtuous or vicious, 
and that the incontinence of. the wife is. there- 
fore an adventitious circumſtance, like fick- 
neſs or health, to which the huſband binds 
himſelf to ſubmit, by the terms of the contract. 
But the fallacy of this is evident; both man 
and woman bind themſelves to live together 
according to God's holy ordinance; which 
prohibits female incontinence, * 


Were it otherwiſe, a woman might pro- 
ſtitute herſelf with the conſent of her huſband, 
without breach of her matrimonial vow ; 
pleading the moral neceſſity of conforming to 
the will of her huſband, according to > her 
ſworn promiſe of obedience, 


I am well aware that the-miniſterial divine, 
who repeats the form of ſolemnization of 
matrimony; -.does, / in the preceding part of 
the ſervice, give a formal expoſition of the 
cauſes for which matrimony was ordained ; 
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ſuppoſed to conſtitute God's holy ordinance; 
according to which married perſons bind them- 
ſelves, by the oath, and mutual troth as 1a 


th 8 to live. ane, n 
m cans are as follows | 
EA 0 pb 


* Fieſt, 1 was dt th 5 
"of children, to be brought up in the fear 
and nurture che Lord, and to the praiſe of 
e be | 

- "OF ; 
« Secondly, It was * foe a S 
nt ſin, and to avoid fornication, that ſuch 
perſons as have not the gift of contineney, 
wWighbt marry, and keep * undefiled 

* members of nme [+164 of 

© 6 Thirdiy, -It was ordained for the mutual 
ſociety, help, and comfort, that the one ought 
to have of the other, both in proſperity and 

— adverſity." rd bo 5 A 91% 11 - 
a xeon; tithe rot et”. 
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It is very juſtly obſerved, by Milton, that 
the order of theſe cauſes is reverſed. By the 
divine inſtitution, the laſt was firſt and the 
firſt laſt, © And the Lord God faid, it is 
& not good that man ſhould be alone, 1will 
« make him a help meet for him.“ It was 
after this, that God blefſed them, and faid * 
ons room Be fruitful UE" 0 


As to the Second of the above affigned 
cauſes, I do not ſee that it entered, at that time, 
into God's holy ordinance, at all; and yet the 
minifter exprefſly ſays, in the ſervice, that the 
holy ſtate of matrimony, as he is going to 
celebrate i it, is an honourable eſtate inſtituted 
of God in the time of man's "intiocency, 
though not a ſyllable is lad in the rer : 
about the Tk i can. | | 1 0 

There c can de no doubt chat cliaftity is a moſt 

amiable virtue as well in man ds woman, and 

that che cduſe 1 in queſtion 3 is a laudable incite= — 
ment to marriage; it is a Prudential and virtu- nv 

ous ordinance of man: but {till it does not appear 7," 
a K 2 to i 
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to be the ordinance of God, at the inſtitution 
of marriage; if that inſtitution took place, 
as the ritual ſays, in the time of man's in- 
1 nocency. | | 2 
on the contrary, if we 3 by the con · 
A it was quite otherwiſe. So far was 
the practice of the patriarchs, and their ſuc- 
ceſſors, living under the moſaical diſpenſa- 
tion, from giving countenance to any ſuch 
cauſe of ordination, that they indulged them- 
Wer ſelves freely in concubinage and fornication. 
Abraham, Iaac and Jacob had their wives 
and concubines. David, the man after God's 
on heart rioted in concubinage ; nay his 
: adulteries were not even checked, till he ag. 
F gravated their. guilt by accompanying them 
with murder. It was not till Uriah, the huſ- 
band of the fair adultreſs Bathſheba, was ſlain ; 
till, by the moſt infamous contrivance of the 
royal adulterer, that brave and loyal officer, 
had fallen i in the ſorefront of the hotteſt bat · 
tle; * that Nathan was ſent by the Lord to 
reprehend hir him with A Thou art the Ae, 
1 Fr The 


* 
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The number of wives and concubines of 
King Solomon, the wiſeſt of men, is prover- 
bial; and yet, if marriage were originally 
inſtituted in the days of man's innocency, as 
a remedy againſt ſin and to avoid fornication, 
the wiſeſt man in the world muſt have been 
the wickedeſt man in it, 


But, to give the faireſt play to my anta- 
goniſts in the argument; I will juſt, for the 
ſake of it, admit that God's holy ordinance, 
confeſſedly inſtituted in the days of man's 
innocency, might receive ſome additional 
confirmation under the chriſtian diſpenſation. 
I fay might, not that it did. Our Saviour 
himſelf came to fulfil the law: but, we do 
not find, that he varied or changed it, in a 
ſingle inſtance. He did not even condemn 
the woman taken in adultery. 4 Hath no 
% man condemned thee? Neither do I con- 
« demn thee, Go, and ſin no more.“ | 


Occaſion indeed ſeems to have been taken, 
: ben a very equivocal paſſage i in St. Paul's 
K 3 firſt 
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: exiſile-to. Corinthians, to add this merely- 


moral motive to the religious u of God $ 
| * F 


© The aſlge is thi 8 


3 Neverthelef, to avoid fornication, let 
every man have his own wife, and let 
4 ” every woman have her own huſband, — 
«Let the huſband render unto the wife due 
, benevolence: and likewiſe alſo the wife 
“ unto the huſband, — 1. Kr. haps, Vil, 


The apoſtle, however, expreſſly ſays, «TJ 
« ſpeak this of permiſſion, not of command- 
ment.“ By which he plainly intimates 
that he ſpeaks from doubtful, and not di- 
vine, authority; as he does in like man - 
ner, in more fe. ame, Sn dhe ſame 


F 
— 000 q Y - 


* Thus in 305 xi. Bat to the reſt ſpeak I, not the 
Lord. And again, verſe xxv. Now concerning virgins 


| e et of the; Lord, yet I give my 
* Ke. | An 
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And indeed, who, that has any refpett 
for the fair ſex, or the original inſtitutions 


of God and nature, can conceive. the apo- 
ſtle to have been here divinely inſpired ; when 
in the very introduction to theſe, his re- 
marks on the diſcipline of the marriage ſtate, 
he declares totally againſt it, by ſaying ce Tt 
is good for a man not to touch a woman.” 


1 might ſafely appeal againſt him to the grav- 


eſſt and chaſteſt of our divines; to the whole 
male and female world ! but I will examine 
firſt into the pretenided au * 


In the beginning of the creation, ſays the 


evangeliſt Mark God made male and fe- 


4 male. —For this cauls ſhall a man leave 


« his father and mother and cleave to his 
. ie. - Agglutinabitur uxori ſux,” lays 
Theodore Beza, 


On the contrary, St. Paul, in a confeſſed 


reverie, ſays © = is good for a man not to 
touch a woman,” Is not this diametrically , 


oppoſite to the firſt inſtitution of the ordi- 
1 nance 


5 
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nazce of matrimony ?' Is it not direRly con- 
trary to the expreſs command of God, given 
to the ſexes at their creation? Is it not ab- 
ſolutely defeating the very end, for which 
they were ereated male and female? 05 


Shall we then ſet aſide ſuch poſitive and 
expreſs commands of God, for the mere 
ſuggeſtion of an apoſtle, profeſſedly -unin- 
| wn at the time of his buggeſing it? | 


But even granting that St. paul was, in- 
ſpired, at the time of promulgating theſe in- 
JuntHans x it will not appear, on a fair ex- 
amination of the text, that they militate 
againſt polygamy and e much leſs 
enjoin monggamy. 


t is true chat 8 our * Englith tranſlation 
the words yuy and yuan; are rendered 
by the word 7ife, but the original Greek 
hath, by no means, that preciſe and con- 
fined fignification. It means a female or 
woman in general, thoſe words being indif. 

| crimi- 


„ I 
Eriminately made uſe of to ſignify ſemina, 


mulier, uxor and even virgo, viz. a female, 


a woman, a wife or concubine, * and even 
a virgin. Indeed the very etymology of 


the word, which is formed from y+yeva, . 


natus ſum; becauſe we are born of a woman, 
ſhews it had originally no xeference to the 


conjugal, but rather to the maternal relation: 


it is thus uſed for mater in the Greek tranſla- 
tion of the old teſtament i. Again it is uſed 
by the evangeliſt Mark, chap. vii. ver. 26. 

for a woman in general, withont 4 rela- 


tion to huſband or wife. Hy d 7 9mm E, 


erat autem milier Græca, the woman was à 
Greek. It is uſed indeed as uror, quafi unica 
ſoror, f by St. Paul in bis epiſtle to Titus, 


For ſo Horace uſes uxor. 

Uxor invicti Jovis eſſe neſcis ? "9M 
| | Ode I. iii. 27. 73. 
Nay, uxor was ſometimes uſed as the female. of brute 


animals. 
„ Oilentis uxores mariti. . Ode 1. i. 17. 7 


+ As ja imivicerss vu. Thaiah xlix. 15. | 
4 + A ſiſter or companion, not ſponſa, a fpouſe or wife, 
as Cicero has ſeg” to B Jua cutque ſponſas mhi mea. 


. | chap, 


2 


— 


np 


* . 1 138 1 
; ap. i. 6; puts ryuveurc; anp*: But in his 
Me Conga iv. 4. it is made 
Ale of to ſignify the mother of our Saviour, 
conſeſſedly a virgin: nay, in the 28th verſe 
of the very chapter before us, he uſes u 
for every ſingle or unmatried man. f 


4 Fhis paſſage day be cuppatel to JH 13 my 
argument, bectuſẽ $t, Paul recommends the huſband of 
one wife, or mofe properly one woman: but for what 
duooes he recommend him ? Why, to be a biſhop! it is 
very natural for a ſaint, who thought it good not to 
x 3 to prefer a monogamiſt to a poly- 
gami affair of epiſcopacy: but at the ſame time 
this Eon» 312k tacitly permits that practice in the 
laity. He may indeed be ſuppoſed to cenſure the prac- 
tice by ſaying a-biſhop ſhould'be blameleſs.? But ſhould 
not every man be blameleſs ? Tf polygamy or concubinage, 
therefore, were in itſelf finful, it ought to have been as 
well prohibited in the laity as the cler. 


by 


1 This cannot be imputed to the ſterility of the Greek 
tongue, than which none perhaps is more copious, as it 
affords not only wn ſponſa, a bride or ſpouſe, but alſo ou 
prin, a ſpouſe or kinſwoman. The ancient Greeks how- 
ever are not the only people, who had nb word in com- 
won uſe for the one wife of one huſband. It is remarka- 
ble that the modern French, as if they held each others 
wives in common, uſe the word femme, indiſcriminately 
ſor wife or woman. But how would it ſound in Engliſh, 
to ſay inſtead of my wire,” my woman / our tranfſators | 
therefore have made uſe of the word wife,. agreeably; t to. 
. our manners, inſtead of the word Woman, conforma- 
bly to the * Greek. 2 1 


| [wy 1 
It is alſo uſed in the ſame ſenſe, by Ho- 
mer, who, in the firſt book of his Iliad, calls 


* 


Briſeis LILY who was then a virgin, and is p 
called by him in another my ann, adoleſ- : 


centula. } | | | * Y 5 
Again our Engliſh verſion does not ob- 
ſerve the diſtinction, between the pronoun 
poſſeſſive, joined to the woman; and the 
epithet, or adjective, annexed to the man; 


Which is made both in the original Greek 


and in Beza's tranſlations. It is in Engliſh, 
in both caſes, the ſame, his own wife atid her 
own huſband; but, in the original, the terms 
are different. Beza alſo has it sv AM uxorem 
but PROPRIUM virum: by ſuam denoting the 
mere poſſeſſion of a thing, to which the poſ- 
ſeſſor is not ſingly and wholly attached; but 
may have others of the fame kind: whereas 
by proprium is meant ſomething ſingular. and. 


ai, to which the n is particu» . 


| t "Hd a dur Gu cn. vu de Hom. Il. i. 308. | 


"0; ( hονν. Been eie re 


| AM ve, Ks Ilea]poxans, AC reien. s 
This. ver. EE. 


larly 
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_ larly and e, devoted. Thus in i the 
" Greek i it is 7 EQUTQU VUVAIKE but it is Tov id 
She. On the difference of which terms the 
* learned Paſor has the following remark, 
Jog, poni ſolet pro sur, eg, vel operepcg 
faut, inter quæ bæc eſt differentia, quod 
c crepos dicatur de multis. Non enim quæ- 
eunque xoſira ſunt, propria dici queunt.“ 


On the whole, it appears that St. Paul 
ia here adviſing the Corinthians, in a matter 
of moral diſcipline, and not laying down 
religious precepts. In the preceding chapter 
he gives, his reaſons for having nothing to 
do with common harlots ; on which ſubject 
he enters by previouſly ſay ing, it was rather 


When the duty, of huſbands and wives, is again ta- 
ken up by this apoſtle, in the 5th chap, of his epiſtle to 
the Epheſians ; the ſame diſtinction is preſerved. It is 
repeatedly hog #r9psow but it is yureunts arg and avs 
yorama, Verſe 22. 24. 25. 28. Beza indeed, in one tranſ- 
lation, takes the Jiberty, mentioned by Paſor, of ſubſtie 
tuting ſuis for propriis in the 24th verſe ; as he does alſo 
in the firſt epiſtle of Peter, chap. ii. v. 1, wherę this ſub- 
ject is again treated of; but the diſtinction is conſtantly 
preſerved in the original Greek: it is hoth with Peter 
and Paul, always 40 4d. Wy; 
Fa . incon· 
vital | 8 g 


1 


t 
inconvenhient than unlawful. Omma mihi 
 ligent at non omnia conducunt. Indeed there 
were phyſical reaſons, as well as religious 
ones, then as well as now, againſt promiſ- 
cuous copulation. On this account, fays 
St. Paul in the paſſage before us, © let every 
% man have a woman of his own and let 
«every woman have her own proper or 


> particular man,” 


But, though to enjoin a man not to go-to 
common harlots, but to have a woman of his 
own, be enjoining him not to be without a wife 
or concubine; it is not ſaying he ſhall have 
no more than one ; he might have two, three 
or more; every one of them would be ſtill 
à woman of his own, or which is the ſame 
thing, one of his own women. He would 
obey the apoſtle's injunction in having r 
zuurd ye, uxorem ſuam. On the other 
band the woman cannot have more than 
one ro dio avdea, naritum or virum propriumy 
who might nevertheleſs be the maritus or vir 
proprius, viz. the particular man or ballads 


to ſome other woman, | 
; Thus | 


1 2 J 
Thus Jacob was the only huſband of 
* Rachel as well as of Leah, both of whom 
being Jacob's wives, each of them might 
certainly be called Jacob's wife, as either 
might with equal propriety call Jacob her 
huſband. Indeed the altercation which paſſed 
between them, on aceount of Reuben's man- 
drakes, will ſhew that they both thought 
themſelves equally entitled to his „ bene- 
volence,” as the apoſtle terms it, And 
Reuben went in the days of wheat-harveſt, 
and found mandrakes in the field, and 
brought chem unto his mother Leah. Then 
4 Rachel faid to Leah, give me, J pray thee, 


«of thy ſon's mandrakes. And the faid un- 
to her, is it a ſmall matter that thou haſt 
taken my huſband? and wouldft thou take 
away my ſon's mandrakes alſo? And Ra- 
ehel ſaid, Therefore he ſhall lie with thee 
4 tg night for thy ſon's mahdrakes. And 
Jacob came out of the field in the evening. 
and Leah went out to meet him, and ſaid, 
thou muſt come in unto me, for we f 
+4 have hired thee with «thy adder mas 4/2 
0 . 90 % And 
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4 And he lay with bes that might.” Gen. 


nn 14. 15. 16. Nee 
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- Milton, like 1 ſhrewd eaſuiſt, takes a very 


unfair advantage of St. Paul's particular no- 


tions of chaſtity ; but, with all his caſuiſt- 
ry, he labours in vain to reconcile them ei- 
ther to divine inſpiration, or the * feel- 
ing of human nature.“ 


ay . 0 -d — 
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D 1. 
el by the ED el by our 


Saviour himſelf; who is conceived alſo to have 
prohibited a man's having more than one 


wife, as well as a wile's having more Nun 
one huſband. ws. Atti 
But this ſuppoſition is groundleſs: for, as I 
before obſeryed from our Saviour's , own 


Words, he came not to deſtroy the law, or 
the prophets, but to fulfil them. Now under 


the law polygamy: was allowed; as plainly 


Wo" not only from 5 but * 


cept,? Tm os ee va 
* It were bing up Vp 8 2 little op, 


to prove what is ſo generally known; ; the learned Selden, 


in his Uxor Ebraica, ſhews fully that a plurality of 
wives was not only allowed of among the Hebrews, but 


\ amongſt almoſt all other nations, and in all ages. In 


the Eaſt it was almoſt univerſal as it remains at this day. 
The ancient Romans indeed did not practice it, though 
it was not prohibited, Mark Anthony, I think, was 
the firſt who led. the faſhion of having two Wives. This 
faſhion laſted between three and four hundred years, when 
it was prohibited by an expraſs law, under the reign of 
Theodoſius. The emperor Valentinian however permitted 
it in a fuller extent; nor did the chriſtian _ biſhops, of 
thoſe times make any Ippoſitiots to this reintroduction of 


| wa — and l wandelte put a top 


In 


tery” the law did not fag: thou ſhalt not | have | : 
more than one wife: as it does when, reſpect· | 
ing idolatry; it ſays t thou ſhalt have 19 
« other God but me. It ſaid, thou übt 
lie with another man's wife zit di ft fax, wy 
thou malt not 5 as many Wives As thou & 
wilt of thy own. On the contrary, it ap· . 
pears ta have been commonly. permited 4 eh, 
have two or more. If a man have 1500. . 
vives one beloved. and anther bated, 3 
Deut. xxi. 15. AMAagain, II. Sam. xii. 98. 
The Prophet Nathan,  reproaching David, * * ; 
2 „us lait hay, 2 2 9 nee 1 
ine 0 boſom” ada rn laſh © 
7 + +35 
9 2 "Mt". 
1: is riot alter che world beame to 
be fomewhat populous, and perhaps ſome 
| commitities apparently too numerous for che 


F nd they PO ee polygamy, 
© hike "Wi „ #730 
| k 1. 
1 * N 
*. There a are writers indged ig have 1 1 
that polygamy does not tend to population. But, 1 
| IPL baſgargted,” they bays'Gontradifted OI 
LY 3 ; # 3 
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id was Probi Fby the vil magifrat for the 


political ends of ſociety. * LEY ö 

* 4" 7 nn 1 s 
[According to the laws of Taſtinian; it was 

to have two wives at a time, nor 


* 


even 4 "eheubine with a wife, The canons 


Ny ec the chlitch” alſo confirm this prohibition, 


under pretente of its being founded on the 
Fords of our Saviour, in his reply to the 
+ * phariſces,”” But, if we turn to the text, we 

| ſhall find that ho ſuch! prohibition is there 


oy Fax e rp a ok 


* * 
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. ty ot 5 7 | 


Aer e Whobboes ei l pet 


4 . his wiſe, except for fornication, and 


* 


I ſhall marry another, commiteth adultery.” 
(4 Matt, xix. 25 * 


a 4 3 


allethe enpentenet n If 


* 


4 


2 are ſome countries, in which. at this day polygamy 
lowed, and yet they are not more populous than others 


E is prohibited ; the fact may be accounted for, 
by various others reaſons, The deſolation, occaſioned 


by the plagues, wars, famine and licentiouſneſs of thoſe 

_ Equntries, would probably haye long fince nes 

_ "them N had not N * EMT 
Vie 


* * Wah, 


1 347 40 * $6 
| \ tart; without putting axway his © 
| 4viſe, he marry another (as was the caſe with 
Jacob; when aſter marrying Leah, he mar- . 
ried- alſo her ſiſter Rachel) e 
a he would . abu W..- 8. 
I oY - 45 L vw 
wY is the putting away che firſt wife ouly, . 
that made the marrying a ſecond, adulter. 
Nor is even this a direct commiſſion of that N 
fin, but an indirect one; as ſuch diſmiſſion f 
the, firſt would. naturally tend to make her 
form. a connetlion with ſome other man; ” a 
which would be direct adultery. This is plain 15 
| from the words, in which the fame bas; 
tion Is * another n 


215 2 "I 


wht ' ny F 5. » 


« 1 * unto you, that . ſhall put 
1 * e his wiſe, ſaving for the cauſe of for- 
« nication, cauſeth HER fo commit i, Ty 
Matt. 8 bat E 


w mp 


* 


ne er ex © RON 7 
: nw, have was. he's that the adulter 
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at B 
74 \ . ifs, 


lay ibenerrying the ſecond wife and not withe 


putting away of the firſt. But in this, they 


have: ſhewn themſelves to be better canoniſts 


3 than caſuiſts. Even Biſhop Coſens ſays, it is 


— 
- 
x 1 * 
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1 55 not the diſmiſſion of the firſt wife that is 


adulterous but the marriage of the ſecond. 


But this is clearly a miſtake; not only, becauſe 


polygamy was allowed at the time when our 
Saviour's injunction, reſpecting 4 man's put. 
ting away his wife, was promulgated; but 


3 becdaufe the contrary appeath on the very face 


Lt | itt 42 4; 
hot Sd). peas 


1 ' 12 "© 
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be Phariſeds ad not K e abou the 
beitet a plurality of wives; but mere 
Iy about putting away their wives: and 
though he anſwered them in a fuller manner 
than they ſeemed to require, he cannot be 


4 Luppoſed to miſtake the * 5 and ſenſe of 


Jet * 


2. ew 6 1 , ©. 4» 4 | © 21 


*. Fl 

The queſtion was, 15 it el bor a 
4 man to put away his wiſe for every eauſe ?” 
The 1 1, 4s © erg 2 mall put away 


, , | * * 66 his 
— 2 | 4 
FN buy 2 
7 * 7 
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ü his e anpgh for fornication; (and ſhall 

4 marry another) commiteth adultery.” That 
is indirectly, by depriving her of the protec- - 
neceſſity of accepting that of ſome other man 


agreeably to the words of the text "before 
* * cauſeth her to rs £0, 4 


: Othe, Sab ing goes farther and ex- AY 
plains his meaning diſtinctly in adding, Andy _ 
«+ whoſo marrieth her which is put away, dtn 
commit adultery.” But. how ſo, unleſs the 1 
criminality depended on the incapacity of tlie 
firſt huſband to put her away ? This indeed 
made it adultery in the man mary ing a woman 
thus unjuſtly divorced, becauſe ſhe was ſtill the 
firſt man's wife, and not ji ſeparated,® 


* 1 * 4 
0 The legality of the divarce nppantd nana to 4 
pend on the fornication, on the part of the woman, which 
 ipſo facto diſſolved the marriage; or, what amounted 4 tothe | 
ſame thing, gave the huſband a right to do it, t 
pleaſure by giving his bill of divorce; and this ſeems to be 
particularly expreſſed in reply to the queſtion, ( whether | 
a man might put away his wife for every cauſe;” and alſo. * 
to the additional queſtion, © why then did Moſes e Ty | 
mand, to give a writing of divarcement, and to put her 
* away,” i, e. for every, or Kc arg I is = cir- of 


* L 3 — * 23 


* : 
"3 


FR | | 
* * 


3 5 N WH 1 3 3 
11 this bras certainly the meaning of our 
Sebiour, canſiot be doubted. « Moſes,” ſays 
8 5 be, © becauſe of the hardneſs of your hearts, 
"4s « ſuffered you to put away your wives.” Or 
©," Yate, as the tranſlators have more properly 
etptefſed"it in Mark chap. K. ver. ah E _ the 
- harditeſs of your heart.” ae 


* 


one Evpliſh reader might; from 'the 
'4 former expreſſion of Matthew, take occaſion 
to fay, that the term wives in the phural, is 
no more applicable to the individual chan 
that of hearts; and that the former word, as 
. | Well! as the latter, muſt be meant of their 
| wives collefiyely and not of the my of each 


* 

L 3 PE facility of men's 8 their wives 
at pleaſure, that accounts for the non-uſage of poly- 
gamy in countries, where it was allowed by law. It has 
deen already obſeryed that the ancient Romans did not 
ina alge themſel ves in polygamy, thbugh permited3. but 
mis was for u good reaſon; they wiſely choſe not to have 
N. e wives in he Houſe at the ſame time, and therefore 
228 iated one, before they took another ; and this they 
5 _ dit as often as they pleuſed, with no other formality than 
cthat of ſending a meſſage to the wife, by a lave, giving 
3 1 6 


ſeveral ly; 


A) 


88 

[ 165 Js „ 

ſeverally; 3 but the original f is in both laces 
the ſame. Woo Ty  Comgouaglias 0 ddr. Beza , + 
has it pro duritis cordis veſtri, for your hard, 
#eſs of heart, in the fingularmumber ; ; hut itis 


dimittere uxores veſtras, put away your | ven 


in the plural 3 4. to the. aig 


— 


| That this; is W ee e is 
farther confirmed by the remark, which the 
diſciples of Jeſus made on it, in the ſucceading | 
. 
At runs in the vulgar tranſlation thus: If 
the caſe of the man be ſo with 5 it is 
3 xe: "We 
TP I | 
But the _ i hn ai eh d 
tive. By the man may be miſtakenly under- 
Rood a particular huſband}; and by his wife, + 
may, in like manner, be underſtood: his ſole 
and only wife; but the word ii is foifted in- 
to the text; it is indeed uſually printed in 
F Italics, to denote the interpolation, | This pro- 
L 4 _ bibition 


4 by; 
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Mitten is expreſſed, on the contrary, 1 the 
moſt general terms. Si tale eſt negotium 
4 8 cum gy: ſays Beza : conform- 
7 Ny to the original: Ei obrug tgiv 1 ar T% 
* Thc quae; not the particular 
_ eaſe between any one huſband and his ſole 
94 wifes but the matrimonial commerce (nego- 
We between the ſexes in general; or, as 
Paſor explains it, the condition or relative 
| Min of = hudns ce . wives, 
* * ea os. vir, &c.*: 


it any other argument were — to 
eſtabliſh the ſenſe of this reply, which our 
Saviour gave to the deſigning Phariſees; per- 
buaps ſome confirmation of it may be drawn 
. from the queſtion, put to him * the ſadu · 
0 ne. W 

x + = 
A woman Gia they, Tuccelielly ed | 
£ An huſbands; at the reſurrection, whoſe 
n ſhe be?—Had a , hath wives 
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i 5 311 1 
not been permited by the divine law, it would & 

| have better anſwered their end, if they haas 
propoſed the ſame problem, with a change! | 
of terms: aſking him, if a man had ſucceſ- 
ſively ſeven wives, to which of them, at the 
n would the huſband belong ? 


— — 


But Iam x not plating cher for the piety- .. 
or morality of polygamy. Under the chriſ- 
tian diſpenſation, and in times Iike theſe, 
I conceive one wife to be enough, if not too 
much, for any one man. Add to this that, 
whether it be contrary to the law of God 
or not, it is exprefly contrary to that of 
man; being forbidden in England 17 the 
written laws of le land.“ 


— — - — — bh : = bog mr coed 1, PIE 


It may not be ani however, to obferve here that 
we are full as incorrect in the modern uſe of the word % 
polygamy, as I have before obſerved we are in that of 
the word / adultery. Polygamy, ſays Burn, is where a 

man has' ſeveral wives at the ſame time. He then pro: 

| ceeds to ſtate the act of parliament, in which the word © | © 

_ perſon is uſed, and a huſband or wife is made equally 
culpable; as if he had defined polygamy, agreeable to 
its etymology and ancient fignification. 

In like manner, Mr. Locke defines. polygamy to be 

ks the having more wives than one, at once, But chis 
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cds fchegoing arguments, bouever, 

a I take upon me to infer that matrimony, 
, n divine ordinance, inſtituted in the days 
BEEF of man's innocency, was originally ordained, 

as is expreſſiy ſaid, for the ſake of ſociety 

"> _ and the proereation and education of children; 
The to hinder man from being alone; for. the 
+ + ae * earth; and oy no other di- 


= 
| * 
9 „ 1 
6 


25 | l. wil {SM «= Pry —— 
. perſons, as ſo live together as to anſwer 
* great ends, of the divine inſtitution, 
may be faid to fulfil their matrimonial * 

. „ to God's wan * 


2 
* 2 


” 4 10 definition reſpedts the en, ts aſe of the word ; 
Aua is defective, if we regard either the Greek etymology 
25 , Non, q. d. marriage With many ze or the ſtatute, 
| „ | ap arp} 
man; abſurdly indeed enough Fh uſe it is a felony 
within the benefit os = ; ſo that, by the letter 
bf the law, che woman muſt ſuffer death for what the 
med man ſuffers only a burning in the hand, unleſs the wo- 
15 r r ang of elergy too. 
* 
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3 5 | „As to the acceptation of the A. I its affirmed, by]. Pol, 
"XI © © nom. I. iii, to have been 4 word ne OR . 
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and moral reaſons, which might be brought, 
to prove that adultery, in the female, opt . 


bw, not to dwell on the 1 phyſical 


3} 


rates directly againſt the chief ends of tha 


divine inſtitution; the univerſal principles 
and practice of the patriarchs and fages, both 
under the law and the goſpel, ſufficiently 


confirm it, by their prohibitions-and injunc. - 
tions againſt this crime; while: mere ooncu- 
binage or fornication in the man, has been 
| 20" ge connived at or exprefily m 


7 1 e . 


.der this qa and principal TER 


man, in the words < increaſe and multiply,” 
was ſo religiouſly obſerved by the ancient pa- 


Kage, procreation,” which may be juſtly ſtiled 
the firſt edmmandment given by God to 


triarchs, that the raiſing up ſeed unto Abra- 


ham, was fo ſtriclly and ſolemnly enjoined” 


to his poſterity, that it was not to be neg- 
| lefted by the man; becauſe his wife might by 
N happen to be indiſpoſed, or unmeet, to coope- 
Fate * With bim for that great a 
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we: 1 oof F 
ne cen ud of Abraham and Sarali re- 
g her Egyptian handmaid Hagar, 
proves the due ſenſe, they had of the na- 


ture of : God's holy ordinance of marriage; 


inſtituted, as our matrimonial ſervice 955 


_ — 657 


Gen, chap. xx. yer, 18. * 5 


n * 5 ' W761 
5 /The behaviour ef Jacob'ailo and his two 


wives Rachel and Leah, is a farther more 
forcible confirmation of the ſenſe, in which 


duke duties of marriage were held under the 


patriarchal diſpenſation. During their tem- 
porary barrenneſs, both Rachel and Leah 
gave to their huſband their reſpective hand- 
maids Bilhah and Zilpahz nay Leah expreſſly 


- Imputes'the cure of her ſterility to this act 
dl duty and complacence, „And God heark- 


« ened unto Leah and ſhe conceived and bare 


Jacob the fifth” fon.——And” Leah aid, 


- God hath bleſſed and given me mine hire, 


.« becauſe I 2 2 . my. e to 41 
abend. 5 10 r 
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But, though concubinage, now called for- 


nication, was then deemed not only lawful 


in the huſband, but the contributing to it, 
incaſe of barrenneſs, meritorious in the wife, 


we find the act of adultery, or lying with 


another man's wife, univerſally. regarded with _ 


horrour, even among the Egyptians and 
Philiſtines. 


ſiſter; in conſequence of which ſhe was 


tion of adultery was deemed of ſo important 
and momentous a concern; that God him- 


ſelf is ſaid to have appeared in a dream, by 
night to Abimelech; ſaying, Behold thou 


art a. dead man, for the woman thou haſt 


. taken; ne man's eee 1 
4 * 5 
v a * * 


2 Again, when. inc went up, on account 
of a famine in * own oy; to dwell 


: 


ther inſtance of the like kind; where God is ſaid to have 


8 plagued King Pharoah and his houſe with great plagues 


becauſe of Sarah, gk wife,... Verſe in e — a 


„ a * * 


Thus when Abraham denied 
Sarah to be his wife, and ſaid ſhe was his 


taken from bim by Abimelech, the preven- 


„ Ged. r , ver 3. Abineleck'e reproaches, - 
verſe gth of the ſame chapter are alſo very. forcible and 
firiking.. In the xiith chap, of Geneſis, we have alſo ang- ., 
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his wife Rebekah; ſaying alſo that ſhe was 
- bis fiſter; he received +a ſevere rebuke from 
Abimelech for thus laying his people under 


the temptation of inadvertently commiting 


en unintentiahal adultery. And it came 


to paſs when he had been there 4 long time, 
it that Abimelech king of the Philiſtines Wok - 
t ed out at a window, and faw,' anddehold, 


_ 4 aac was ſporting with Rebekah his Wife. 
And Abimelech calſed Haac, and Faid be- 
4 hold, of a ſurety ſhe is thy wife * and how 


e faid' ft tho, “ ſhe is my fiſter What 
is this thou haſt gone unte us! one of the 


« people might lightly have Hen witk ty 
« wife, and thou ſhould'ſt 3 guilt 


| Nac be 1 2 
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Now, it will bd be ee by eitder 


. 


Y Ar that Abrahatti; Iſaac, 


- our canoniſts or divines, 


and Jacob, though polygamiſts : and fornica- 
tors (to ſpeak dur modern language) did nor 


* - 4 * * „ 1 7 od , 
4 a. 5 — 4 b 8 , 
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* Gen, chap nan 8; OY 8. 88 
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| God's holy. PP os if that ordinance was, 
as* is expreſſly ſaid in the matrimonial ſer- 
Vice of the church of nen inſtituted 
N men ag 


= 


The prohibition of W 5 oog 
binage is a mere moral and civil, prohibition, 


of much later date than the days of man's in- 
e phpſtha en 8 


W that. log was kee 


for the ſecond cauſe, aſſigned in the matrimo- 
nial ſervice, is therefore evidently falſe. 


1 eee eee Saen er : 


_ huſband in concubinage may degenerate into 
laweleſz licentiouſneſs; and be carried ſo far as 
to make him neglect the duties of the mar- 


 Hage-bed, the ſociety of his wiſe, and the pro- 
creation and education of his children; if it 


ſhould prevent his loving and cheriſning ber, ſo 


far as Is requiſite to anſwer theſe the real ends a 22 
- of the matrimonial inſtitution, ſuch huſband 5 
3. of whos = * = matrimonial you 
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ci is in foro conſeientie hy reprEndble 
nay, if his negle& of the nuptial duty be open, 
groſs and wilful, the courtechriſtiun may take 
cognizance of it; and, at the wife's requiſi- 
tion, decree à reſtitution of conjugal rights ;* | 
| Which the huſband cannot in ba or con- 
Leience, refuſe to or + 7A em 5.21 B 

nase 0 Alen 122 diner ** 
At the ſame G it muſt be admited- that 
men, entering into the matrimonial ftate 
without comprehending che terms of the 
contract, which ĩs the lamentable caſe of many, 
ſuch men, thinking they are thereby bound 
in conſcience to live a life of perfect chaſtity 
are certainly reprehenfible in * conſeientie 
25 if they are guilty of incontinence; chough us 
to others, who know the preciſe meaning of 
the terms and extent of the faid contrafh, 
i is enough that they fulfil it to 
the ay intent and meaning” «Pp thoſe | 


terms. Did 5 95 At 1 2 440110 
7 wy Figs ay » 7 45 X 7 £34. | * 5 Ws . 4 : 2 wal 
* = Bly aries ' Commen. Book 
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Having thus ſtated the caſe of agallery 


and divorce, as deducible from the © canons!” 
of the church, and the practice of the ſpi- 


rituxl court; as well as the nature of the ma- 


trimonial contract, as it is entered into by 
pfoteſtants; married according to the cere- 
mony preſeribed in the ritual of the chureh 
of England; I come now to confider how: 
far the foregoing reflections are applicable 
to the preſent important cauſe, 3 
wee Lord and LG 9 | 
Thb e el the Depotitions * N 
proper to make an apology, for obtruding 
his very extraordinary publieation on the 
world. Indeed it was not altogether. unne- 
ceſſary, _—_ 285 1 think, for the reaſons 
giten- DM nenen e 1713 
ee 0 Way ; 1 
The great importance of the — in 
the; phoce(s of which the following depoſi- 
tions have been taken, ſays he, 4 hath ex- 
_ Gite&fo univerſal an attention, that. an apo- 
logyimay cafily be made for their publication, 
5 M by 
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by 1 whoſe RO it is to contribute 


* to the e of publick raf. 5 


Q 


Is may, be objekted, * that 4 


publication, pedente lite, while the cauſe is de- 


pending, is, in ſome meaſure, an anticipa- 
tion of the trial, and an unfair method of 


prejudging the merits, and , influencing the 


ſides that the wiſdom and impartiality of our 
judges are too great to be influenced by po- 
pular prepoſſeſſion, it is to be obſerved that 
the veracity of depoſitions, till contro verted 
in a court, is at beſt problematical; the 


validity of their evidence depending on the 
Jjucdiicious inveſtigation of its degree and qua- 


Jity, and the final reſult which thence de- 
rermines the decifion of the «ps 


It 4 1 K Won beviniſe it muſt not 
be doubtedſ#that the compliment, which the 
writer pays the impartiality of our ecclefi- 


iel Judges," s welt founded. L wiſh 1 


could 


publick opinion, in favour, or to the pre- | 
judice; of the contending. parties. But be- 


* 


„ 
could ſay as much in favonr of the practice 
of the courts, which, for the reaſons already 
given, I cannot help thinking, favours too 
much of the ſtar· chamber and-popiſh inqui- 
fition, to be much longer tolerated without 
ſome modification, to render it leſs odious in a 
n n. Wt, re N 


The bore menighed wpologitt, 1 howevery 
miſtakes if he thinks that any popular preju- 
dication in this caſe, is either unfair, or can- 
inzure the innocent or indeed either party; 
In the. courts of law, tis true, when a jury 
are the judges, and the witneſſes ate exa- 

mined viva voce in court, the tate of the evis 
dence is never known till the 1 of hls 


* 


* 


. By keen a ae even when both rü are 
proved equally guilty of adultery, the courts-chriſtiaii 

do not by any means enforce obedience to God's holy 
ordinance, if chaſtity and conjugal affection be ſaid to 
conſtitute any part of it. The forced cohabitation of 

an adülterer and adultereſs is little likely to tend to the 
honour of the marriage ſtate, or the ſoul's god of either. at” 
And yet Salkeld and Blackſtone aſſure us; that the ipi- 
ritual courts act pro falute animarum, and with no * 
. view. & 
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- evidence ; but hardly any thing material is ever advanced, 
after the ex ee of the term · probatory, and the con- 


[ 64 J 


and therefore it is very unfair to prepoſſeſ: 
che minds of the publick, and of courſe the 
Jury, with an imperfect and defective, * 


not luke, notion 4 the 3 


It is very difſerent with weak ant are 
to be determined in the eccleſiaſtical courts; 


where the evidence is taken down in wri- 


. 


ting as in the court of chancery, and the 
ſeveral depoſitions of the witneſſes, are af. 


ter a certain term made publick in court. 
On this publication the general ſtate of the 
evidence “ is known, and no reflections 
or reaſonings whatever on ſuch evidence, 
can at all be injurious to the cauſe. For, if 


they be fairly deduced from the premiſſes, 
laid down in the depoſitions, they will accord 


with the deciſion of the judges; if unfair 
and ophiſtical, their ſophiſtry will be rea- 


5 * It is true N in * caſes, ſuch evidence is 
permited to be corroborated by ſubſequent or additional 


yy 90 cation of the depoſitions. 
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dily detected by the penetration of thoſe 
judges; whoſe learning and capacity place 
them far above the level of an m 
and perhaps illiterate, j jury. 2 


I ſhall for my own part, une make 
no apology, for proceeding to ſuch obſer va- 
tions on the ſtate of the evidence, as it 
appears from the depofitions, thus regularly 
publiſhed in the preparatory courſe of the 
cauſe, 


It is ſet forth in the libel, or original de- 
claration, of Lord Groſvenor, that his Lady 
hath been guilty of adultery with his Royal 
Highneſs the Duke of Cumberland; and 
therefore he prays the court to do him Jul- 
tice, by granting him a divorce. 


The conſequence of Lord Groſvenor's ob- 
taining his ſuit, is obviouſly fatal to the 
lady; who, being charged with adultery, 


would in that caſe, of courſe be deprived . 


of ber right af dower, if not of alimony, 
M 3 Ta 


. 


. 0 * 
* 


2. * £007 

To prevent this taking place; the Lady, ex- 
hibits an allegation againſt her Lord; charg- 
ing him with adultery in turn; praying | 
in like manner for à divorce, for the rea- 
ſons ſo alledged; by. which ſhe may preſerve 
her 1 of Roy 5 * 


be prayer of the e! is, by ſome, | 
1 to be merely formal; the charges 
ſet forth being intended only to operate ſo far 
as to prevent his Lordſhip's obtaining a di- 
vorce; unleſs it can be ſuppoſed that the 
Lady wWill be able to proye adultery on her 
Lord, and that he will not be able to make 
0 his charge againſt her; Which, aſter 
A verdict has been obtained, Againſt the royal 
adulterer ber ſeducer, „e an Engliſh j Try 


ſui 0 LIE 


* 


Not but that the Lady's lawyers may poſ · 


= ably hope for better ſucceſs, in the courts 


Fraud than temporal, Let de rauſe go 
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their intereſt, therefore, ſo to manage it, as to 
compel the parties to rug the gauntlet f 


» 1 


I cannot think, however, that the prayer 
of the allegation is merely formal, or that. 


it is intended to operate fo far only as to pre- 


vent a divorce. The prevention of a diyorce 
might be as diſagreeable to the lady as to her 
lord; as the would be then abſolutely in the 
power of an injured huſband, who might com- 
pel her to return; and, without leting ber 
it at table or having any government of his 
family, confine her all her life-time to her 
chamber. Lord Raymond ſays, of a wife in 
a ſimilar caſe, * ſhe deſerves no better uſuage.” 
This is hardly what is aimed at by the 


Lady. 


bg 


It is plain ſhe is adviſed to pray a divarce 

in her own right, in doing which, if ſhe can 
in any tolerable degree ſupport her on alle- 
gation or invalidate the evidence brought in 


ſupport of the libel, the eclfaſtc Judge = 
„ wil 


[ 168 J 
will decree her ſuch alimony as to hint ſeems 
meet, and her right of dower will remain 
unforfeited. For I know not any power that 
can compel the judge to declare on what 
ground, or at the prayer of which party, he 
grants the divorce; if the merits of the libel 
and allegation be entered into together, So 
that, though in caſes of adultery on the part 
of the wife; ſhe forfeits her right of dower ; 
i yet, by the courts admiting the plea of ſe- 
male recrimination, with the prayer for di- 
vorge grounded thereon, and blending the 


complaints of both huſband and wife together, 


it cannot be determined whether the divorce 
* granted for the cauſe of adultery or not? 


1 lib kalland, it 1s true, may by this means 
get rid of his wife, but he will be obli ged not 
only to ſubmit to the terms of alimony and ſe- 
parate maintenance, which the ordinary pleaſes 
to impoſe ; but his divorced wife will not the 
| OY of her right of rk. 575 


el l 5 4 Hor 
Ps 7 7” >a ©. 
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Viner indeed ſays that, although a huſband 
and wife be ſeparated, yet, if the huſband 
maintains the wife, it bars her claim in reſpect 
of alimony. But I doubt whether, after the 
order for alimony decreed by the ordinary, on 
the determination of a ſuit for divorce; a pro- 
hibition from the temporal court would be 
granted. It was denied, it ſeems, in one Hyat's 
caſe, quoted in the books; though the huſband 
offered ſecurity for her maintenance and good 
uſage But this was in a caſe propter ſœvitiam, 
for ill uſage, on the part of the huſband, 
Adultery on the part of the wife, ought to 
make a great difference. And yet, according 
to the ſtrange maxims of modern practice, it 
ſeems to make little or none. Burn tell us 
that a divorce 4 thoro et menſa, with right of 
alimony and dower, is allowed “ in caſes of 
adultery, cruelty or the like ; as if adultery, 
in the wife as juſtly entitled her to a ſeparate 
maintenance from her huſband, as his cruelty 
to her. What monſtrous abſurdity! And 


Vin. Baron & Feme X. 4. 
0% yet 


* * 
8 


1 
yet Burn, without making any diſtinction re- 
ſpecting the cauſe of divorce, proceeds thus. 
« Nor doth this kind of divorce either bar 


the wife of her dower or baſtardize the chil- 


& dren ; but entitles her to alimony ; which 
<« theecclefiaſtical court aſſigns, in proportion 
to the cireumſtances and condition of the 
* huſband:” {Obſerve, not in proportion to 
the demerit of the wife! ] „And no prohibi- 
tion will lie.“ What encouragement doth 


not the ſpiritual court here give to adultery, 
in the wives of men of opulence and fortune ! 


In what a eritical ſituation do not huſbands 


mmong our nobility and gentry ſtand, who 
8 are married to young and handſome wives, in 
1 —_— 5-4 pong and ah 


Such is nevertheleſs,” the real fate; of the 


caſe; as appears fill more fully from Black- 


ſtone, With us in England, ſays he, adul- 
4 tery is only a cauſe of ſeparation from bed 


and board; for which the beſt reaſon that 


„ can be given, is, that, if divorces were 


2 2 4 to depend pn a matter within the 
* por 


| 1 
«power of either of the parties, they would 
probably be extremely frequent; as was the 
e caſe when divorces were allowed for cano- 
& nical diſabilities, on the mere confeſſion of 
« the parties, which is now prohibited by the 
* canons, However, divorces .@ vinculo 
&* matrimonii, for adultery, have of late years 


* been frequently granted by acts of parlia- 


5 ment. —In caſe of divorce 4 nenſa et thoro 


& the law allows alimony to the wife; which 


« is that allowance, which | is made to a wo- 
* man for her ſupport out of the huſband's 
« eſtate ; being ſettled at the diſcretion of the 
*« eccleſiaſtical judge, on conſideration of all 
i the circumſtances of the caſe. This is ſome- 


ths, 


times called her efiovers; for which, if be ye 
« refuſes payment, there is {beſides the ordi= 


10 nary procels of excommunication) a writ at 


common law de eftoveriis habendis, in order 
$* to recover it, It is generally proportioned - 


« to the rank and quality of the parties.” Ob- 


ſerve again, it is not proportioned to the merit - 


or denerit of the parties ! } 


% = 


But 


But here the words of this great and able 
lawyer put me to a ſtand, le adds, but in 
* caſe of clopement and living with an adul- 


9 teri the law allows her no alimony,” 


"Ts what, chal ſhall we impute: a moſt eflen- 
tial circumſtance, that appears on the face of the 
proceedings 1 in this cauſe? Shall we impute it 


to deſign or neglect To the humanity and 


| generoſity of the noble proſecutor, or to the 


inattention of his buſy lawyers ? Among the 
mumerous depoſitions, tending to prove adul- 


-4 


tery on the Lady, as the cauſe of divorce 


| there is not one tending 1 to proye her elope- Y 
ment and. living with the adulterer, as a 
reaſon for depriving her of alimony and 


dower. And yet nothing 3 is {aid to be more 


- notorious than, ſuch elopement and coha - 


Ubi erbte g 8. $604 
1 1 -þ 


PA Particularly Gains 8 reſidence at 8 in * ; 


| and i in Charles Street St. James's Square, where the lady 
lived in a houſe belonging to one Macky, formerly a * 
man in her father's family. 


„ 
„ „ 


1 By 


r 

By what law, alimony is in this caſe denied 
the adultreſs, | except by the N practice of | the 
eccleſiaſtical court; which may be dver-riiled 
by the judge, I cannot ſay ; but ] reſt for 
this on Blackſtone's very ſuperior authority. 
As to the matter of dower, the adultreſs for- 
feits it under the circumſtances above-mention- 
ed 0 1 8 5 10 of W * ts 
i W 


by the ke of 13 Fa. I 1 1, n 
If a wife willingly leave her huſband, and 


90 away, and continue with her advouterer, 
ſhe'ſhall be barred for ever of: action to demand 
her dower that ſhe ought to have of her huf⸗ 
band's lands, if ſhe be convict thereupon; ex 
cept that her huſband willingly, and bout 
cvercion of the church, reconcile her and ſuf- 


| fer her to divell with him ; in which . ſhe 
ſhall be reſtored Wes action?! ³ 


The commentators on this . it 
with a force, peculiarly applicable ta the pre” 


* Dr. Blackſtone. refers to Cowel ; but L have, him 
not at hand. That the right of dower and alimony does 
not always g0 together, ſeems plain, 
| ſent 


m 
* 
. - I 
A #» 


A  & 

fmt. caſe. Thus as to hev-willingly leaving her 
huſband and continuing with her adulterer, 
they ſay ( Albeit the words of this branch be 
in the conjunctiye, yet if the woman be 
« taker away not willingly, but againſt her 
will, - and- afterwards conſent, and remain 
<-with the adulterer without being recon - 
« ciled, the ſhall loſe her dower; for the 
« cauſe of the bar of her dower is not the 

„ manner of the going away, but the; re- 
* maining with the adulterer in avowtry 

e without reconciliation ; that is the bar 
eck che dower,—Albeit ſhe do not contin 
Aly remain/in avowtry with the adulterer, 
yet if the be with him and commit adul- 
i tery, it is a tarrying within this ſtatute, — 
Aud if ſhe once remain with the adulterer 
een avowtry, and | afterwards he keepeth 
her againſt her will; or if the ayowterer 
* * « turn her away, yet ſhe ſhall' be ſaid to 
continue with the avowterer within this 


_< fatute* 2 | 
* 
rs. 1. vol. II. e Allo 2 Inſt. 438. 


- Fa] 
| There can be no doubt of the proſecutor's 
bug able to make proof, of his lady's 
ſtanding in this terrible predicament ; had 
it been an object of his vengeance or his ſo« 
ts +-+ ai 


It appears, FUR this 8 that | 
there is leſs reſentment, or greater tender- 


nels. 3 in the proſecution of this ſuit, than one 
would, imagine would be ſelt on the part of 
an ane and provoked buſband. , k 


"The = object of Lord ml $ c 
tion ſeems. to. be the obtaining a diyorce from 
his wiſe; Which, as the lady has on her 
part prayed likewiſe for a divorce from her 
huſband, ſeems neceſſarily to be required ei- 
8 # the prayer of one or the other, 


Bc, if a Krorce be refuſed to the” prayer 
of the huſband, either his libel againſt the 
wife muſt be deemed inſufficiently proved or 

the wife's allegation againſt him be deemed 
| | to 


3 * ; * 
, a * , 
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to offer 2 ulficent beengte for te 
| crime. 50 f N 


* 
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Again, loud a divorce be {lea to aut 


prayer of the wife, the muſt be deemed either 


guilty of the charge laid againſt her, or in- 


capable of making good her 1 againſt N 


the huſband,” , — AY 
n a get e 3 7 a dt goa 
it will "OR e that a "divorce 0 
be granted either to the petition of huſband 
or wife. For, if it be refuſed the huſband, 
becauſe the charge againſt the wife is Tot 


proved, "the wife has a right, as before thelvin, 
by the canons, to a divorce for that "Ut: ſap- 


. poſed accuſition'; "and, if it bet "the 
| Hiliſband becauſe the proof of the wife's allegi- 
| tion is ' ſufficient and competent; this thould 
certainly | be no 17 85 to dhe a of: the 


1 


viſe, re 
i of * * * rt > «+ 
— 4 4 0 _— * ef vt 


* the other Band. 11 a ves Ys refufed 


to the | * of the * becauſe the" 18 proved 
San 


U 


{wn ! 

an adultereſs, this certainly ſhould not bat 
the petition of the huſband; much leſs ſhould 
his petition be rejected, becauſe ſhe cannot 
make good her charge againſt him. 


Laſtly, If a divorce be denied, becauſe 
both libel and allegation are ſufficiently prov- 
ed, the eccleſiaſtical judge would take upon 
him to refuſe a divorce for the only reafon, 
which our Saviour expreſſly gave for allows 
ing one, viz. adultery ! 
Na = 

The reader will probably form ſome judge- 
ment of what will be the event of this im- 
portant ſuit; by applying the foregoing ob- 
ſervations to the ſtate of the evidence, as it 
* in the depoſitions. 


To conſider firſt that of the witneſſes on 
the. ſide of his Lordſhip. 


The point, and indeed the only point as 
J have obſerved, which the depoſitions, in 
* of the thel, _ calculated to prove, 


( 178 ] 
bs che erime of adultery on the part of the lady. 
Now this proof depends on the nature and pro- 
bability of the facts and circumſtances given 
in evidence, and on the number, competence 
and credibility of the witneſſes affirming them; 
on all which we 2 25 make our geo 


remarks. 


As to the nature of the facts, reſpecting the 
Lady, it is indiſputable, that if ſhe be proved 
to have had perſonal] commerce * with any 

man but her huſband, ſhe is W 
found guilty of a 


oe, mals reader will underſtand a is meant by this 
expreſſion; I hope the lawyers therefore will not think 
it quaint or affected. But the writer confeſſes himſelf 
exceedingly diſguſted at the abſurd formality of making 
coachmen, footmen and poſtilions, depoſe, merely from 
diſtant circumſtances, that they believe the perſonages 

ſpoken of, to have then and there had the carnal know- 
ledge of each other's bodies. Can the. belief of ſuch 
witneſſes in ſuch a caſe have. the leaſt ' influence over the 
court, beyond what the circumſtances, depoſed to, would 
have on it were this odious formality gmited ? certain- 

|! ly not. ; 

It is indeed ſhameful to think that, * ſuch groſs 
improprieties being admited into the depoſitions taken 
of the — court, the publications ĩ in Dos Com- 


> 'The 
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The legal conſequence of which is, as before 
obſerved, a divorce, at the prayer of her 
huſband, with deprivation of her ri ight of 
dower, if not of Ns; | 

. To 8 lady hy of this fact, we 
have in the depoſitions before us, a repetition of- 
the evidence; given on the trial at law be- 
tween her Lord and his Royal Highneſs the 
Duke of Cumberland; corroborated by the 
teſtimony of other witneſſes, tending to 
ſtrengthen the preſumption on which a ver- 
dict was found for his Lordſhip. I ſay pre- 
ſumption, becauſe however credible the cir- 
cumſtantial evidence of a cloud of concuring 
witneſſes ; yet, without any direct or * 


mons, when republiſhed in att are bought 
up like the moſt licentious ribaldry, and deyoured by the 
vulgar with the utmoſt avidity, 

It is ſcandalous that the proceedings of a ſpiritual 
court ſhould have ſo immoral and profligate a tendency ; 
but this is a remnant of its popery; for it is juſtly ob- 
ſerved by Dr. Blackſtone, that ſome, of the impureſt , 
books, that are extant in any language, are thoſe writ- 
ten by the Popiſh clergy on the ſubjects of i and 
divorce. Com. Book III. chap, vii. 


WT Oo 
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3 the > at, ſuch evidence is fill, 
what the lawyers call preſumptive. 


In the preſent. fait depending in Doctors 
Commons, it is true, this concurrent teſtimony 
is confirmed by poſitive oak to the preciſe act; 
put, as it is poſſible that ſuch oath, however 
poſitive, might not have the ſame weight 
without the corroborating circumſtances of 
the preſumptive proof; we ſhall juſt. take a 
{flight retroſpe& of the nature and credibility | 
of the latter, 


8 tee eee facts may hap- 
pen to be true while probable ones are falſe; 
and yet probable facts ever require a leſs de- 
gree of proof than thoſe which are improbable. 
The credibility of evidence therefore depends 
not only on the character of the witneſſes, 
but alſo on the probability of the faQts al- 


* 
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* 
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Mx. Dogan was of opinion, or at leaſt 
97 to by that the evidence on the 
tial 


1 81 1 
ml lt i den hör ſufficiently preſumptive. 
& It will not afford,“ ſaid he, © that violent pre- 
4 ſumption which affords full proof.” I cane 
not, however; join with this learned: caſuiſt 
in thinking that © thoſe circumſtances which 
&« ſupport a violent preſumption import 4 
« full proof, or what is tantamount,” And yet 
I think a violent preſumption will, in many 
cafes, warrant a verdict, particularly in ſucli 
a5 the preſent, in which full * very 
ſeldom to be obtained: obne 


A 00 convinced of che credibility! of the 
wirneſſes, and of the neceffary tendeney of the 
eirenmſtanoes to the fact in queſtion, are not 
only wartanited; but it is their duty, "If they 
eviiſcientiouſly älcharge their oath, to find 
4 verdit *abebrdingly. Ir is the ſame with 
A Judge i in eourts where 3 Juris $ are fot inen 

nelle. an 
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„ it muſt be a FP Way M 1 
exrcumſitnces, advanced on the above men- 
 fioned' trial'and repeated iti theſe depofitions, 
are extremely ſuſpicious and improbable. | 
9 The 


"2 
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' - Thepreciſe act, indeed, I am very ſorry to ſay, 
carries with it, in theſe days of gallantry and 
licentiouſneſs, no very great improbability ; 
but the preparatory and attendant, circum- 
ſtances of it are, ſome of them, too improbable 
to be believed, but on the molt crodible:.and 
Ne e U 40 Wong [it 5 
agen tif : $70 5 J 309017 er ain [ 
To een * Aide RETRY with 
the evidence on which n eredibility is 


founded. odo 24 Q- n0b!s; 
\ | 4 1 


leit, probable that a prince of the blobd- 
royal, a brother, a councellor, to the monarch 
aQually on the throne, ſhould beſo totally, void 
of ſenſe, ſpirit. and delicacy, as to make him- 
| {elf rhe companion of his porter, Giddings, and 
bis man John; travelling about the country 
in diſguiſe, under the alternate appearances of 
a Welſh 1 —. a country ſquire, an inter- 
preter to a horſe · dealer, nay an ideot; that be 
ſhould give his porter the name of Truſty and 
Tuſh; und he himſelf aſſume the appellations 
; of MR Jors, Griffen, Tuff, and. what 

e 
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not: playing even the fool with ſo bad 4 
grace, as to run in danger of being appre- 
hended for a ſharper or a highwayman ? Are 
all, or is any one, of cheſe ts I fay, 
probable 2. BOOTY DI 5&5 
St Yet 6 are all confirmed on oath, by ſo 
many different, and apparently diſintereſted, 
witneſſes, that their credibility is eſtabliſhed 
beyond all doubt: on which a ſtill greater 
improbability ſuggeſts itſelf, if it be pre- 
ſumed he undertook ſo abſurd and prepoſter- 
ous an expedition merely for an innocent 
amuſement, when by the ſame evidence it 
appears that his motions were regulated by 
thoſe of the lady, during the whole courſe of 
his journey: when it is proved that he even 
attended her to the country- ſeat of her Lordi 
which he afiduouſly haunted in diſguiſe, 
ſkilking about in ſheds and hovels and hiding 
hiniſelf behind trees, like à der- ſtealer or a 
vagabond intent on robbing the poultry yard. 
If it be improbable a great prince ſhould ſtoop 
to * is it neg! abi ſtill more 
na # bas, c __ - improbable, 
207 7 ' 
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ee efholdw ior any i innocent or 
. e on Ne ee 
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is K quis that EOF FOO 
exalted a ftation, ſhould have ſo little regard 


for common decency, as to take advantage of 
the abſence of the Lord of the manſion, to 
proſtitute its ancient walls, hitherto renowned 
for their ſanity, to the infamous e * 
a poi deothel?": Io: | 1 


* * 


eee 
e e a eee F e e 


eee e of a 3 did bal. 
lad, for the ſafety of that ſeſtive bowh, whoſe 
preſervation was dear to the family, as the 
emblem of its honour and hoſpitality. It 
was preſerved for ages; but how frail, bow 
fragile, that veſſel of family honour, which 
depends, in theſe days, re en ang 
_ of a "Rs! 1 — 


Ci 


2 officer, and a man of 


e i bed ther . py 


F 
proſeſſed gallantry, ſhould be fo deſtitute of 


pride, reſentment and courage, (L will not pro- 
ſtitute the word honour on this occaſion) as to 


ſtand trembling, when detected in the lady's 


ſervants; whom he ſubmiſſively addreſſed by 
the name of gentlemen eee Mende, 
. ien 
A Hoot ut z nobsd⸗ ir 6:1 e 
een eee releaſed from his 
ben af being toſſed in a blanket, this royal 
lover ſhould muſter up magnanimity enough 
to tell à palpable fib, nav: uſing] the language of 
the loweſt vulgar, offer to take his bible oathꝰ 
| he was not in the room, which he had juſt 
left; 

ee eee 
yore 0 Fes cold noting bs 1 0 op 


Mr. Dunning, ſays, this expreſſion is * 3 
likely to have been invented by the evidence; it being a 
farce to ſuppoſe people of the prince's high rank capable 


of makingruſe of ſuch terms.—It was indeed a farce, and 


that of the loweſt kind, in which, his highneſs was acting 
the moſt pitiful character; nor dves it appear that his 
literary er at all * bis t his 
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chamber at an inn, by her rudely- intruding 
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pretending that he came to the Lady's 
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protect her, or -ſhew-the 6 for 
the affront _ Py * — 


81 8 2225 
% * —— 


ieee bes that; kids this i 
Goble what a critical fituation the detec- 
tion of his amour had plunged the woman, 
whoſe weakneſs had contrihuted to his mo- 
mentary happineſs; is it even poſſible, I ſay, 
that he ſhould abandon her in ſuch circum- 
Rarices; leaving her; for ought he knew, to 
the immediate conſequences of the rage of an 
injured huſband; while he frieaked away 


4. 


a 
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5 b diet en ene 
improbable, is confirmed by the undiſputed, 
as well as nn * of numerous 
witneſſes. "Ry i 101 ha, Shinmay 0. A+ 
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n 1 falk n Bention ft hs jog Abel | 
_ lity or the part of his Royal Highneſs. 18 it 
at all probable that his ſhare of the epiſtolary 


| n e on the above men- 
IM um. 


a 


tioned trial and eferręd to in dbe depoſſtions, 
cguld be really carried on in ſo miſerably- 
illiterate and vulgar a ſtile, by a prince of | 
his: Higbneſs's talents and education d- And 
yet that this correſpondence is genuine was 
admited by his counſel on the trial, and is 
confirmed in the depoſitions before us, by 
thoſe of his preceptor, and ſecretary, reſpec · 
ting his hand- wiriting: which we find how- 
ever to be, like the mark of ſome of the wit- 
neſſes, ſo very doubtful that even his qc 
ter en it from ciecuraſtances.? .. 
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On the part of the Lad there "Y not ap- 
pear ſo many, nor ſuch flagrant, improba- 
bilities. The attachment which her relations 
ſeem to have all had to the royal family; and 
the fear of being backward in their duty, very 
probably urged the Lady too forward, for 
the duty ſhe owed her Lord. There is ano- 
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excuſe für the criminal,* while it aecounts 
fol her eme. It appears as well from the 
conduct as the correſpondence of the lovers, 
that nature has beſtowed on both a greater 
. wature afe in ſome imenſure pri vilegtd- In 
Furkey chey are revered. It England may 
they not be fergiven? Were not the conſe- 
quences of their folly ſo futal, they potlibly 
might! Idiotifm is à kind of inſanity, and 
both, like charity, hide a mubhieude of fins. 
The advice l pee” eee en 
to the lady. 
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ot obs b Ne 10 11802 190 
Wers you, ye bir, but cautious ie 
Did you but think how ſeldom fools are juſi 
5 80 mA Un our ſex W oulll not in vain 01 e 
Of broken yows and ſeuhloſaines: ger. MF 
n ene 003 The. Lan 1680027; 
But er unhappily. the. intellaAs:of, the 
Caliſta are ,weak;»as;'thoſe of, her Lotharwy 
all mw Dad 18 thrown n | 


N. 111 nohzüggeb bias 
* For ſo Leall OP, in be of the ie of 
. =y * jury on the trial at law at Weſtminſter, 
2 At 


1 ity J 
At the ſame time it may not be impropet 
to obſerve that the converſe of the Poet's pro- 
poſition is alſo true; and that a man runs as 
great a hazard in marrying a filly wife, as a 
weer in eng in n gallant. 


SSC: 


Natural, folly, 8 is, aſter all, * 
ly accompanied with a deal of little ar - 
* and low cunning; productive of a 
world of miſchief, where it is left to its own 
ha For the miſchiefs they *. 


Thus, e in pains of dees ijt 
12 plain Lady Groſvenor wanted not for this little eunning 
which ſhe herſelf had at the time, ſtill ſo much grace left as 
to call © very wicked.” of this the following paſſage from 
one of her letters to the Duke is a ſtrixing proof. He 
c aſked me yeſterday” meaning Lord Groſvenor, * when 
« T ſhd be able to go into Cheſhire, I told him I co'd not 

cc give the leaſt gueſs as it depended entirely upon how I 
« was, and 1 think Py laid a good ſcheme, for-Pve al- 
& readdy complained I've got a pain in my ſide and I 
« intend to ſay it is much worſe at the end of the month 
« and that I can't bear the motion of a carriage, it wi 
« I really believe be a very good plan, for if I faid I h. 
« a Feaver or any thing of that kind a phyfician d 
„know by my pulſe I had not and might diſcover me 
& to him, and defies this will be 2 more laſting com- 
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| 1 
the ſemale world, perhaps, men of ſenſe may 
| pag bs 6/7 a the weaknels of the 


n 1 1 >. 4. , 2 


— FRY 0 ” $1 I ls 4 Ju 
18 - 2 N 8 | 


A the end of Fire or Six Weeks, PII grow 
„very ill and ſend for Fordyce the Apothecary and make 
him ſend me a quantity of naſty draughts which I'll 
«throw out of the Window only think how wicked I 
dam for in reality I'm already as ſtrong and as well as 
« ever I was in my Life. my month is out by the Week 
«the 5th of July but by the month not till the 7th ſo PH 
<< take it at the longeſt and not be well at the end of it, 
that we maint lye together and he muſt be going to 
New market the 8th or gth for the Races which are the 
«© Tenth and he'ell ſtay there ſome days and when he 
comes home he ſhall find me worſe. with the pain in 
„my fide, and your Six Weeks will be out the 26th 
and I hope you'll not be long after that Tu quite in 
« ſperrits with the thoughts that by ſome mean or other we 
«6 Hall make out the time that I ſhall be ſo Ae as to 
<« ſee you when you return.“ 

Well might the writer call herſelf wicked; 3 it is indeed 
as wicked as her preferring a plea of recrimination againſt 
her lord, after thus projecting by falſe excuſes, to keep 
him from her bed, that ſhe might again become pregnant 
by her gallant. What ſhameleſs effrontery Of the ſame 
ſpecies of cunning is the Lady s contrivance to be from 
the Monday to Saturday in performing her journey from. 
London. to Eaton, although ſhe / travelled poſt, and. 
changed horſes at every ſtage, whereas, ſhe hath, gone 
from London to Eaton in four days with her own horſes, 
but her ladyſhip gaye as a reaſon that ihe would not hurry, 
on account of the children,” 


22 | ſex, 
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ſex, which God and nature have ſubjeded 
to their authority, they have given thoſe 
the lead, whom they ought to guide. In 
conſequence of this, an inundation of levity 
and 1mpertinence (would to God it were no 
worſe) hath broke in upon us, from thoſe. 
nations of modern Sybarites the French and 
Italians: bearing away the reſtraints of mo- 
deſty and decency; for which the Engliſh, 

and particularly the Engliſh OT have 1 
for 3 9 


The devaſtation is too apparent, but the 
rumous conſequences perhaps inevitable. The 
evils of nature are compenſated by ſome coun- 

teracting good; ſimple ineptitude or inſanity | 
may be reſtrained, but artificial folly and the 
phrenzy of caprice know no bounds. | 


Nor is this indulgence, fo fatal to the ſex, 
however artfully ſolicited, ever ſeriouſly ap- 
proved by the more- ſenſible part even of 
themſelves. They are the firſt, when its ill 
effects are experienced, to upbraid a fond 


"2X 
huſband for his weakneſs, in ſuffering them 
to run into danger. Like our firſt mother, 
who ungratefully upbraided Adam, for com- 
plying with her preſſing ſolicitations, to be 
permited to rifk the temptation of the grand 
deceiver alone, the fallen fair one is ever _—7 
_ her em "ft 


30a didft not thou, the head, 

10 er a Nen \ 
Going into ſuch danger as en 

| Hadſt hau been firm and fix d in thy an, 22 

* eee nor thou with me. 


84 Parakif 


- "= giddy Woman, intoricstel ik W 
would, like Phazton, aflume the reins, and 
attempt to drive the chariot of the ſi »; 
though at the hazard of ſetting the World on 
fire and Periſhing in its aſhes, —l is the 
. province, it is the duty, of her huſband to 
prevent his own e by . her 

win. 
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— declaimers on the vice ante | 
: fipdtign of the times, impute their general | 8 


moralifh to a ſpirit of Gallantry. in, the nen, 


and cenſure incontinence indi; criminately and 


equally both in the huſband and wife. Nay 


ſome of them have been abſurd, enongh, on 


the preſent occaſion, to charge Lord Groſ- | 


venor with impoliteneſs, in even ſuſpecting f 


perſongge of his Royal Highneſs's r rank and 


| charager, of harbouring any ill defi igns ; againſt 
his wife. It was the beigbt of rudeneſs, 


lay, theſe ſilly Sybarites, in a, huſband to ins 
| tercept. his wite's letters, 2nd ſet, his ſervants 


_ AIradely; to treſpaſs. with unhallowed eyes on p 
« her+facred-privacy.; though at ber devotions 25 


with, A. gallant ! ſome have even pretended, 
he ,ovght.. fo. have avenged. bimſelf by the 
ſword, for the i injury, done him. But theſe de, 
claimers ſeem to be as ignorant of the laws of 


England as of thoſe of honour, and Ru 


the cuſtoms of France. AF rench h 
indeed might have been more polite than to 
intercept his wife's epiſtolary co ndence, 


or interrupt her pen interv los with her 
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Wurz but, when ſuch an ecclaireiſement 
+ Fippens in Frande, "a French huſband. knows 
"ity than to riſk bis life, "becauſe an al- 
r — li. 

— in es 1 as be: 
bre odferved, be in ſome caſes, injuribus 
Ind criminal ; it may, when public, be df 
pom conſequence. to ſociety; but it is 


4 


incontinence in a wife. The moſt dan- 
gerous of all conſequences, however, both 
to individuals and the commuhity, muſt evi- 
dently reſult from the huſband's abſurd re- 


| fignation of that power and authority, which 


the laws both of nature and ſociety,” both hu- 


man and divine, have put into his hand. 


1 the ridicutous exathple of ſome private 


| faniffies, by che example of a whole neigh- 


| boring nation, we may fee What à chaos 
of abſurdity would be a world under rg 
coat government ! | | | 
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far from being equally ſo in any die with 
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1 indulge themſelves in — acts of 

Sullantry z it is becauſe ſuch men are weak 
tabugh to indulge their wives in daily op- 
portunities of being publickly ſolicited by 
gallants3 and of being made the profeſſed 
objects of their admiration. Would every huſ- 
band be ſcrupulouſly cautious of expoſing his 
other deſigning, men: would he reſolugiy 


egtchrns/ of | himſelf and family whleb Je 
he & right to expect from. her matrimonial 
vow of obedience; both importunities and 
opportunities would be wanting to effe& her 
ſeduction. Were only our married ladies 
of reputation to be more rarely ſcen in 
places af publick reſort ] aflemblies, balls aH 
maſquerades. | thoſe ſources of diſſipation au 
bobntibuſneſs, Would ſoon; be leſs. crave 
bnd. dess frequent. Impudent 8 Ver i. 
end however .umerous, her v cfarleh, hex 
ang of ghem{elves keep each other . 
Tenange. What then is the todeſt and yir- 
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oourages that in others: which ſhe would de- 
teſt in herſelf? And what is that | huſbaud 
doing. avhO expoſes the young, beautiſul, 
and amorous, partner ;of his bed to temp- 
tations he knows by experience he en 
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840 eg 1099 Viso bbs 
en cc hoes do not rea- 
eee every man of ſenſe; but ſenſe 


doth not neceſſarily confer: ſpirit; and it is 


in vain to be ſenſible of a rectitude of g- 
duct, mee. the Hog to Parry it into 


alkion. "By 57 © & BULLT YE 103 * 1 
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Faſhion is ſo. e, 10 neh an 
Zdol, that ſew have reſolution enough to re- 


fran from bowing down at he ſhrige of ide: 
Mtry. It is yet even better to facrifice-/at | 


Ver altars undiftinguiſhed among the herd of | 


*otſhippets, thin,” by indulging a private 
Weakneſs, to give fignal fantion to ſuch ſally 


esche. It is ſtrange to telly but we 
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Kabe 4 Fecht Inſtance of a man of rank and 
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« abilftics Na, after Having proſecuted his 
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vir 4 an adultereſs, obtained a verdict 


againſt her gallant, and à di voroe à vinculo 
by act of parliament,” has been ſo infatuated 


as to re-marry the fame woman, and raiſe 


her again to that bed and board, 6 bay 0 
Mes violated, ſo juſtly forfeitd. 


It may be pretended that" every. man has 
a right to conſult his own private happiriels; 
and to provide for it according to his own. 


ſentiments, however | ſingular his taſte, or 


owes to community, which is a good exam- 


ple; and this it is the more his, duty to pay, 
in ptopottion as' he is R either in 
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; But to return to the 8 The 


verdict of the jury will, 12 preſumed, ren- 
der any farther remarks on the credibility, of 


IV, 


luncompatible his humour with that of the 


the; evidence in general, as it a on 
mne trial, altogether needleſs; L ſhall pro- | 
ceed therefore to make 1 eee 7 
0 3 en 
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a0 dhe particular depoſitions a U prog 
witneſſes; whole, teſtimony is given in the 
| pos without having before appear- 
ed. Of theſe. the moſt important, in ſupport 


. e lil, e Counteſs 
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This lady, the, widow >; Polit noble, | 


mn nd fler w: right honour per now 
living, as it ſcems, the confidante of this 


famous intrigue: in gonſequence of which 
fhe Had repeated opportunities of ſeeing: how 


Wlindly vated to their paſſion; and how 


boſt to all eee deceticy; wore 
tro lier. 
190313 £901 5191:t05" ei 6 n a0 mt fil 
It is ſaid, but with what truth I pretent 
not to know, that the reaſon why this lady 
#a not Appen e as a witfcſs, on the fel 
Wenne was thb Influence of 2 pro- 
med penfion On the” "Frith aan 
which, ag the wWas tot leſt by ber Hüfband 


in "the mol affluent. ne Would 
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royal gallant bowever having forgot his pte: 

miſe, the lady appears at liberty to repair 

in ſome degree her fault reſpeding the Lady, 

by doing an act cf juſtice to her Lord. This 

witneſs depoſes poſitively that ſhe ſaw the 
unguarded lovers, three ſeveral times, in the 


very act of adultery :. and though ber teſti⸗ 
many be not the more, relpebtable far the 


eountenance he ſeems to hay inte te 


wnttigus, adultery, criminal as it 15, is not 
like murder; in which acceſſories are Prin- 
eipals, 80 that her connipance, though it 
had been ſtill more open, does not im 
dhe competency of her evidence ; ; as it would 
have. done, had ſhe been ane of the parties 
Anmediately concerned. | 
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"The depaſition of next confine” is hk 
% Mrs. Reda, a millener in Pall-mall* who 


was alſo made a confidante and letter-cakrler 
in this ſhameful buſineſs, £ Her houſe ap- 
Pears likewiſe to have been a place of ren 
dez vous, as well as that of the countels, | 
She Ges not depoſe indeed that ſhe ever ſaw 
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* te natüraliſts lune way te apt ds think: 


T * 
_ the? Rute in the preciſe act; but if erer 1b. 
cuniſtantial. evidence be tantamount to a full 


proof, as Mr. Dunning” ſuppoſes ; it moſt 
certainly i is Wee in the depoſition = 


«Mrs. Reda, 


68 


"er teſtimony in one particular a little fuſpi- 
cious; 3 a8 it ſeems to controvert the eſtabliſn- 


ed maxim of the ſchools poſt coitum omne ani- 


1 «mal ef telle, 1 mean the circumſtance of 


the riſibility of the lady in the critical mo- 
ment and the ex-poſt- fatto merriment of the 


* . but if the judicious phifiologiſt hath 
an eye to what has been before intimated" as 
to deficiency of intelle&, he will not expect | 
\ from the liſus nature, that regularity of ac- 
; tion arge Pet the more orderly. works ol 
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7 "The i will reflet on what i have alfo 
hefore intimated that improbable things may 
* true, Mm? probable « ones are falſe; It will 
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elle hardly be credited that a prince of the 


blood ſhould be blubbering on his knees, to 
ſolicit the good-natured _— of his millener, 
as 5 this ee m Narren. N 

- What prevented this Es Ginny appear- 
ing on the former trial, I know not, except 
ſhe was alſo reſtrained by ſome lure equally 
tempting with that of an Iriſh» penfion+ 


make with the oppreſſed and inſulted king - 
dom of Ireland, by breaking ſuck promiſes! 


How pioufly may he not boaſt of having ; 


| Cheated his deluded confidantes of the wages 


of iniquity ! How will not thoſe reverend 


 Givines, the court-chaplains, applaud bim 


for having tricked the devil of his que! How | | 
may not even he himſelf triumph, i in the royal By 


3 of havi ing — hagoy ws emil- 
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1 What induced her to appear is the he cauſe in 
the Commons, is fad to have been a fit of illneſs; which, 


bringing her to death's door, rt rl ie & 
ane juſtice. 1 | 
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What merit may not bis Royal Highneſs | 
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'Vtheſe Ys think 50 . a 


too ſevere, let them blame the examiner who 


drew up their depaſitions; by the terms of 


= 


TY which they appear probably more culpable, as 


aſſiſtants in the intrigue, than they really 
were. But, be that as it may, their evidence 
is e conneſted and circumſtantial to admit 
of any legal impeachment of its credibility, 
however blamcable a part they may have been 
induced to perform, as eme ee in be 
eee. 


05 Gidding? tact * 
" l moſt worthy notice . Mr. Giddings 
dhe * bas b carnal porter, who 
an in 42: 0 ett 
2 Or rather was ; this Faithful RP des other 

ourites of princes, having xetired on à penſio penſion ; 
* diſcharged his maſter's 1 at the united fe 
_ queſt and remonftrance of the whole hoyſhold ; againſt 
whom, his bighne moſt pathetically complains there- 


fare, that they [bis Ervants] wil 8 Tuffer him to have . 
15 ances REO ve 


x. W, ; J . "attended 


1 3 1 
attended,” or rather, more properly wa 
accompanied,. his Highneſs on bis Cheſhire 
expedition. It was to the adroitneſs of this 
faithful ſquire and companion in his knight- 
errantries, that he 
debted for the nightly apportunitics of hays 
ing an unſuſpected tendez vous with the 
object of his illicit paſſion, It was owing to 
the expert manœuvres of Mr. Giddings that, 
to uſe K re Pr e erer 


y Vie Ti i} = 4 a "Df 


'"Gv often Henry and his ty: digi 1 


Unmark d hy all but beauteons Harriot's eyes, 


So oft found means alone to ſee the dame, 
And at her fe feet to breath bis amorous flame.” 


161 is y yet remarkable that. bo Went © a ſervant, 


ſo Rl: 44 of the minuteſt concern reſpeQing 2 


| his princely. maſter's $. intrigues, while 1 in Nei- 
tation, ſhould have ſo treacherous a memory 
as to forget almoſt every circumſtance relating 


0 them, When called upon to give eyidence | 


about them on the trial at Weſtminſter-hall 


and in the eee Kae 
n . WH 


appears to have bern in- 
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On che trial he could recolle®havdlyainy 
Gd. 8. the matter * and, When cited to 
appear in order to give evidence at Doctors 


Commons, he ſeemed to have forgot even the 
citation itſelf, till he was he was reminded of 
it, by a ſentence e eee on 


im for oontumacy. Nor doth the fpirit of 
oblivion forſake him in maklng his depoſition ; 
org though: evidently priv to the moſt ſuſpi- 
cious circumſtances df the intrigue, he does 
not, on oath, remember that he did . dt any 
« time whatever, ſet or obſerve any kind of 
dconnectioſ whatever between his Higbneſs 
end che ſaid Lady Groſyen or, as myn Und 
woman; and this deponent hath no reafon 


eber to, believe, that they then, or 


J 
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A. vitreſ, e reminiſcent faculties ap 
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bete be lo highly jnpired, ts ay be thought 


A4 * . Jag . der r Kalt as We hs 


Le to have recollected Jeſs; dy juſtifying his _ 
" of recolleQion. in ſome Wi and ſaying he ſpole oug 
more material ones, which Bedi fecotiea., 
1 I, i, See printed trial, fol, page 34- 


by 


A. 12 


by the civitians to-becas incompetent as. one 
who is n eee artived at 
emen 15 pekgbs.t. NL net 
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The evidence of Mrs. Blick; - hs 
venor's woman; is leſs exceptionable than that 
of the preceding as it does not appear that ſhe 
was in any meaſure concerned in the intrigue | 
or privy to the meeting of the lovers; nay 
much in her favour, it appears to the contrary: 
at leaſf it is plain that the Lady thought ſo ul,” 
or rather ſo well, of this her waiting-maid 
us not to Put her to the trial, And yet this 


E els: f N 4. 748 = 


To this purpoſe this deponent 4 « the next 
„ morning after Lady Groſyenor had infonne@her- that 
Lord Groſyvenor bad taken ſome letters from her, which 
ſhe would not have him fee for tbe whole world, ue 
the ſaid Lady Groſvenor in converſation withjabivdes 
#* ponent upon what had paſſed on that occaſion, aich, 
4s chat if ſhe had been 4 ſervant, ſhe could have been thut. 
ed tohave coliveyed a note, ſhe need not have put herſelf '*_ 
& in other people's power ; and added, that ſhe was in many . 
6: people's power; that ſhe had often thought of men- 
« tioning it to this deponent, but that ſhe expected this 
« deponent would fly; and make a great noiſe and exclaim 
«* againſt it, which would be very diſagreeable to her: 
OE enrol „ that ſhe would have been 


—_ 9 | .- -: witneſs, | 


S 
witneſs, it ſeems, had been bred up in the ſami· 
_ Hy of the Lady's n father 3:-whenee: ſhe was 


taken, on her Ladyſhip's marijage with Lord 
Groſvenor, and preferred to the ſtation of her 


DH own maid. | So that ſhe might be very natu- 
rally. {oppoſed do have a partialty for her 
Lady; which might have qulificd her for a 

; confidante on this occaſion, had, the. ngt been 


i ofa different dilppſitan.and charafter. Pe 


Saito 1903 At eld viel 


The credibility of chis witneſs thereſere 


\ oppears.;t0.. be particularly unexeeptionable, 
Her eyidence, it is true, is merely circum- 
ſtantial; ſhe was not privy, as I before ob- 


. el ee e ee 


erich to have Aeblige! her Ladyſhip, and chat ſhe 
e not now well he to refuſe catrying a note, if her 
ahbe directed ber ; but that if ſuch note was in 
Ig pinion opinion improperly directed, that tbe. Ihould ha re 
© refuſed crying it thbugbſhe had been turned out of 
doors for refubing 3 and (ſhe the ſaid Lady-Groſyenor 
aid, ſhe expected as much, and wes therefore forced 
eee penple's power; and added, that 
„ hen a is determined to proceed in that way, 


* it is not in a ſervant's power to prevent it; and this 


+ deponent replied, the believed net; but that if ſhe 
. Gould not prevent, ſhe would; not encourage it; for 
een the eee wore dove 

OR, it no ſuch 4 8 
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ſerved, tc che intrigut and therefore had 
not the opportunites afforded either the WN 
teſs Den or Mrs. Reda. 0 
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ment in ber depoſition, we have a farther 
proof of tie artifie of Lady Groſvengr, and 


that her talents however confined, were not ill 


adapted for intrigue, This appears in the in- 
ſenſtidns given ber maig| at St. Albans, on 
| her-ropte un (Cheſhire. . This deponent faith, 
That When the {aid Lady Groſycnor uſed 
E to trayel without my Lord, ſhe, this depo- 
1 nent, uſed ſometimes to lie i in the ſame room | 
with ber Ladyſbip, or as near her Ladyſhip's" 
7 room as ſhe. could, and the deponent uſed | 
40 to put her to bed, "the {aid | Lady Groſvenor 
| « ay ing, that ſhe was afraid of thieves at pub- 
6 lick inns; but ſhe, the faid Lady Groſvenor, 
«c ' contrary to her uſual cuſtom, told this de- | 
* A 7 that ſhe [the maid] muſt lie in the 
& nurſery with the .children, and go to bed as 
« foonas ſhe could,” that the. nurſery might be 5 
ket git, * that * to be the de- 


1 3 : i 3 


, we * 
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2 « bed ol a night, and arole i "4 the mers: 
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Pom mother part of this . depo- 
ſicion, we learn alſo that the artful excuſes 
before mentioned of Lady Groſvenor, to keep 


4 is Lordſhip, convinced of her infidelity 


dy the letters hie had taken from her, appears 
ddeteritinec from chat time to have nd faber 
ceœnnection With her perfor "This depbnent 
further at e Thk Lord and Lad) Gttwe- 
1 nor entinued for ſeveral years to tive and Dy 
« « cahabit together as man and wife; at bed 1 
4 and board and ſo continued till 15 ör about 
the, month. of June laſt paſt, tinge which 
; 6 time this deponent coriflantly attended the 
« faid Lady Groſvenor when the went. to 


« till the the faid. Lady Grofy epor Teſt bis 


« Lordſhip” " family ; and he the faid "Lord 
[7 Groſyenor bath never bince the {aid month 


of J ruf to > thi deponent's $) knowledge or 
os, +. 4 . 3 I 44. ele, 
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« belief, lain in the fame bed with dead 
ee Groſvenor . "a 

4 475 a oy g * 
rer e of Ames that ores 
* itſelf to our notice, is that of Mifs 
Caroline Vernon ſiſter to Lady Groſvenor. 
This pretty little maid of honour ſeems to be Fit 
1 promiſing genius arid appears to tellia fib 
with as good a grace as could the moſt un- 
lack) page, chat was ever employed about 
a court. Arch, -artful and infinuating, ſſie 
Aeerhs to haue bern inſpired with the very 
ſoul of amorous intrigue; at the ſame time 
ber ſtruggle with Lord Groſvenor for the 
pareel of letters of his Royal Highneſs, which 
bis Lordſhip took from bis wiſe,” ſhewed her 
to be equally poſſeſſed of the penigacſth and 
- intrepidity of the vixen, which is ſo necellaty 
to finith the accymplifhed confidinite of ſuchůhh 

" atioars.” Out upon ſuch ſeeming! Hot in- 
nöcence is injured" by appestadctzg This ho- 
"riowable/ and Marthe "pinſtex/ epo that 
he Md hot know and Had uo ſnſpicion that 
"Fuck mm, i note br letter fro | 
"<>. | „ 


e 
ii the Duke of Cumberland, but patterns, 
« ag. the faid Lady Groſvenor mentioned ; 
« and ſuch parcel did contain ſome trimmings 
for a fack.” How ingenious the de vice 
to line the trimmings of a ſack with Jove- 
letters! and how impertinent was it not in a 
Huſband to trouble his 128 about the founces 
. ons % Ou 
4 W 
mY is 17 boeh eee hh ain 
that the actions of ſuch artleſs innocents as the 
deponent are ſo often miſconſtrued, and im- 
puted to artiſice and deſign. The motive for 
Miſs Caroline's accompanying her ſiſter, in the 
gardens at Groſvenor- Square, at Kenſington- 
palace, and in her journey to St, Albans was 
' evidently nothing more than mere curioſityʒ a 
paſſion it is true, not more fatal than natural. 
It was curioſity chat ſeduced the firſt wo- 
man, the mother of mankind, qur great grand- 
| mother Rue: What wonder then, it ſhould 
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ff day af ORtober laſt, the this deponent went 


With her ſiſter Lady Groſvenor, party 
in this cauſe, and her family, to St. Albans 


in the county of Hertford, with the privity 


< of the {aid Lord Groſvenor, who wanted 
© this depanent to go with by the {aid Lady 
_ * Groſvenor into Cheſhire ; and the ſaid Lady 


<< informed this deponent, that his faid Royal 
a6 Highneſs the Duke of Cumberland intended 


*© being there: And this deponent told the 


„ gerous ſcheme ; that if his Highneſs was 
0 « there, he might be ſeen, and it might occa- 
&« ſion ſome talk; and this deponent, who at 


's, 6 firſt had told the ſaid Lady Groſvenor,, that 
6 it was a mad ſcheme for ber, the deponent, | 


* «to go with her to St. Albans, Was chen 
* {uſpicion of any improper comneHlion between 
A the Duke and her fiſter; that ſhe might 
40 have an opportunity of knowing what pal. 
766 ſed o on the ocgalion.” This and nothing 
* more! to have an portant AR 97 knowing 

what faked, on 97 occafon ! a. 4 185 Ce * of female 
ee | 5 * es ith ty 


| 


7 more ready to 803 j although ſhe r no 


d &« ſaid Lady Groſvenor, that it was a dan- | 


7 
0 


A > 
3 _ 
* 


7 


—U— — 
—_ 


35 IE — Lo - 


as Ys Aut Wa he £4 


"=. : 
ch, Gt - 
ET 
25D * 


07'S 


* ; 
1 = 


; [ats h- 
curioßty ſe very natural, | eſpecially to woman 
in a ſtate of virginity, will doubtleſs be regard- 
ed by ſome as excuſable, though not altoge- 
her laudable! Miss Caroline told her ſiſter, 
to be ſurc, that twas « a dangerous ſehethe,” 

: «it als mad ſcheme but what then? 
«ſhe had no bf uſpicion of any improper con- 
(3 neEfion between the Duke 'and her file. a 
"At the worſt, we ee; * Was only an error 
in Judgment; the young lady was father an 
onen judge of propriety in regard to 
"perſonal connections, a cotamon x (OE: in the 

| , Young and eee 2k 


* 8 1 1 


wy bs is 4 Tittle Welt it u "q 
owned, in this young | lady's depoſition, if 
| "Wwe impute her | going to St. Albans, merely 
| on the innocent, though dangerous, motive 
N "pp 2 For, if ſhe went down de- 
ee: pes have an oppoitinity of knowing | 
what paſſed on, the occaſion, it i is ſtrange ſhe 
"ſhould take. ſo much pains, as ſhe ſays ſhe did, 
| * defeat her ov She depoſes © that 
Sn in the evening when * Royal Highineſs the 

Pf | ; « Duke 
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"IB 6f Cumberland came to the White - 
inn at St. Albans, and ſupped with 
4 Lady Groſvenor. and her this deponent 3. 
to the beſt of her recollection, the {aid Lady 
« Groſvenor wanted to have the adjoining. 
« bed-chamber for her children, which the 
4 ſexvant of the inn, as this. deponent now - 
<« heft remembers, ſaid was taken by a gene 
man; and this deponent thinks the ſaid 
« Lady Groſvenor aſked the Duke of Cum 
« berland if he had taken ſuch bed- chamber? 
And the Duke made anſwer that he had; and 
this deponent faith; that when the ſaid 
« Lady Groſvenor and her this deponem 
went into the bed- chamber where they 
_ 4 wereto lie together, ſhe this deponent bolted, 
locked, or otherwiſe faſtened o the door 
« of the room where the Duke of Cumber- 
land was to lie; and his ſaid. Royal High- 
„ neſs the Duke of Cumberland did not, . 
vi ber vet mare e come into 


92 J * * 


FR | 1 this nie it is | pretty app the „ 
was not very 8 attended to; nor _ it ſeem 


. | | 
„ « the 
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£8 the bed:chamber where the faid Lady Groſ. 
« yenor and this deponent were; nor did the 

*« the ſaid Lady Groſvenor leave the bed, or 

6 bed. chamber, in which ſhe was in with 


| 64 this 1 1 to her lnogledge.” 


From this part of the depoſition, I 40 it 


ſeems a little ſtrange that a young lady, 
5 whoſe curioſity led her to accompany her 


| fiſter on o dangerous and mad a ſcheme, only 
with a view to know what paſſed on the o- 
caſion, ſhould after all, fall aſleep and know 
nothing of the matter! But, the ſituation of 
the two ſiſters, having in charge a prince 
of the blood, whom they locked, bolted, or 
otherwiſe fafiened, into a bed-chamber within 
their own, ſufficiently explains iffelf, with re. 
| gard to the object of Mifs Caroline's curloſity. 
Her depoſition, alſo, ſerves not only to con- 
firm the teftimony of Hannah rg reſpecling 
| her lying at a diſtance from her Lady, con- 


8 trary to her uſual cuſtom at inns, during the 


| whole. Cheſhire j Journey; ; but accounts, in ſome 
ere for the young lady's expedition to 


[ 


St. | 


2 L 2s ] 

St. Albans. It afforded a ſpecious pretext for 
keeping the maid at a diſtance, without ex- 
citing her curioſity or giving her any cauſe of 
ſuſpicion: for Miſs Caroline ſays that Lady 
„ Groſvenor, as this deponent believes, on 
« account of her this deponent being with her, 
„and being to lie with her, directed the/arti- 

« culate Hannah Birch, who at other times 


« ſhe believes, uſed to lie in a room near to 
« the ſaid Lady Groſvenor, to lie in the 


“ nurſery with the children, and go to bed 
« ſoon, that the nurſery might be quict, and 
the children not _—_— 1. 4 5 


: This manceuvre- is * a piece with 


that little artifice and low cunning which, as 


hath already been obſer ved, diſtinguiſh the 


conduct of the whole intrigue. 


- 5: We ſhall paſs over the e of the 


two Stephens, of the ſervants and the ſeveral 
other witneſſes, tending to prove the Duke's 
accompanying Lady Groſvenor in herjourney 


into Cheſhire, and „ 
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bed chamber on ber retten at St. Albans, 
They appear to have had their weight in 
Welſtminſter-hall, and will no doubt have 
equal attention paid them at Doctors. Com- 
es ; Nh ag! ROS 


"Before we-. 1 410 to confder ahb Py 
poſitions, in ſupport of the Lady's allega · 
tion, it may not be improper to make a te- 
mark or two on the nature and terms of the 
allegation itſelf, It may appear ridiculous 
to practitioners, ho are a0 x 
- nothingneſs of forms, which yet they hold 
eſſential to their practice, to examine minutely 
into the propriety of what. has been fo long 
a matter of courſe as to paſs for unexceptionas 
ble. I muſt! obſerve however on this occafion 


1 that the very terms of the allegation, on which 


the charge of recrimination againſt Lord Groſ- 
venor is founded, are vague, inſufficient and 


defective; by no means advancing, or tending | 
to advance, an adequate r * 


ee the Lady. 
1 1 
n 1 
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The reader perhaps will not be incurious 
to ſee the form and ſubſtance of en, 
it * n CLIP e 
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Firſt, That the ehr W K 
rietta Lady Groſvenor, party in this cauſe, 
was and is, a perſon of a ſober, chaſte and 
vittuous life and converſation, and one w 
would not violate her marriage vow, and 
always behaved well and virtuouſly towards 
the right honourable Richard Lord Groſve- 
nor her huſband; and for and as ſuch a per- 
fon the, the {aid Henrietta Lady Groſvenor, 
was and is commonly. accounted, reputed, - 
and taken, .. amongſt her relations, friends, 
neighbours. and acquaintance: and this was = 

and is true, publick and notorious; and 
the party proponent doth alledge every things 

in this e ws r N and ſeve- 
rally. 0115710 MO {271 bi on 
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 /1Secondly, Item, Whereas it is in the) 5th - 
pretended article of the pretended libel, given 
in and admited in this cauſe, on behalf of 
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ke ſaid Richard Lord | Groſvenor, pleaded 

and alledged in the words, or to the effect 
following, to wit, That the ſaid; Richard 

Lord Groſvenor from the time of his afore- 


« ſaid marriage with the ſaid Henrietta, now 


_ Lady Groſvenor! always behaved towards | 


2 her with true love and affection, and did 
L all in his power to render her compleatly . 
„ happy, and was and is a perſon of ſober, 
&. chaſte and virtuous life: and converſation, 
and one who would not be guilty of a breach 
of his marriage vow ; and for and as ſuch a 

«perſon he the ſaid Richard Lord Groſvenor- 
66 was and is generally accounted, reputed 


"IB and eſteemed to be, by and amongſt his 


«neighbours, friends and acquaintance and” 


5 others.“ Now, the party proponent doth- 


Medge chat it is- therein falſely and untruly 
Aledged; for that che truth was and is, that 
the faid Richard Lord Groſvenor, ſoon .after 
his marriage with the faid Henrietta Lady 
- Groſvenor his wife behaved to her not with 
true love and affection; but on the contrary, 
uw (great * indifference and diſaſſec - 


4 l | | - tion; 1 


219 ] 
tion; and that he held a criminal correſpon- 


dence and adulterous intercourſe with divers 


ſtrange women, then unknown to the party 


proponent, from whom his affections were 


thereby alienated, and that he the ſaid Lord 
Groſvenor from ſoon after the time of his 
marriage with the party proponent, hath led, 
and doth continue to Itad, a vicious, lewd 


and debauched life and converſation, by vi- 


fiting, correſponding with and carnally know- 
ing divers ſtrange- women of looſe character, 
and proſtitutes at lodging houſes, . and at 


publick places of reſort, and other places, 
at which perſons of both ſexes are received 


and entertained together at unſeaſonable and 


all hours, and at houſes of ill fame -and repu- 


tation: that divers women have then and 


there been procured for, and introduced to 
him and converſed with him, and that he then 


and there had the carnal uſe and knowledge 


of their bodies, and commited the foul crime 


of adultery ; and that the ſaid Richard Lord 
Groſvenor 1s a perſon of a very vicious, lewd 


and 
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n 
and bebaviour, and one who hath frequent 
ly fince his marriage with the faid Henrietta 
Lady Groſvenor,. been guilty of breaking 
bis marriage vow and who doth at this 
ume live, viſit, frequent, correſpond and 
ule familiarity”) in à crimmal manner with 
one or more lewd woman or women, in open 
breach of the ſame; and he the ſaid Richard 
Lord Groſvenor was and is generally ac- 
counted, reputed and taken to be as aforkfaid 
mmongſt his neighbours, friends, acquaint- 
nànce and others; and this was and is true 
-publick and notorions and the party pro- 
eee e eee, 
. 3 | | 


—_ 3 proceeds to confirm * 
her general charge, by deſcending to the pars 
tieulars ſet forth in the depoſitions But - 
let us be permited to aſk here, of what does 
this charge againſt his Lordſhip conſiſt? Of 
© having behaved, in general terms, indiffer- 
ently and neglectfully to his wife, and hav- 
ing converſcd, unknown to ber Ladyſhip, 
with 
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with looſe women, at houſes of ill fame ! 
This is the whole charge. It is indeed in- 
ſinuated that his Lordſhip: has by ſo doing 
commited adultery, ande been guilty ef 4 
breach of his matrimonial votp: but I have 
made it abundantly clear, as well from the 
ſeriptures, as from law and reaſon that, were 
his Lordſhip even guilty of the facts laid in 
this charge, he has been neither guilty of 4 
© zadiſtery, nor of any breach of his matrimo- . 
1 vo; Nn re er un to 
charged upon him, may amount to ſuch 2 
breach, gs to © terms of the matri- 
| W 211 1 0 * 
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But wading that ſuch EPR be 
to ſueh a breach; although the frequeney of 


ber Ladyſhip's pregnaney fince her marriage 
bens to e 1 n, the 1775 Ween, & 


+ 


I be alſo nahi to her main 1 is 
not even pretended that his Lordſhip met his miſtreſſes 
"where my Lady met et 7 gallant, in the paves, of 


"Groſvenor Square! | 3 A. 
. 3 


1 1 
Wee 1 e ute ih ig des bal jus 
was ſhe without remedy, that ſhe ſhould 
ke ſuch infamous revenge both on her Lord 


and herſelf WThe courts · chriſtian would, on 
proper application, have enforced his Lord- 
ſhip to due performance of conjugal rites. 
Nay, had he been not only neglectſul but 
even cruel and unkind, the would have ſound 
. buonourable relief in the ſpiritual court; where 
1 ſhe would have appeared with a much better 
grace to pray a divorce propter ſœvitb ian, than, 
e does at preſent; in the groſs and ſcanda- 
| ou n recrimination fot W ot 
By. hb; Der 
1 ass, which 8 this nota- 
ble allegation are equally curious with the 
be + # — Mlegation\ itſelf. On | theſe the firſt obſerva- 
dun, chat ſuggeſts itſelf, is that, granting 
we plea of recrimination. a good one, though 
63-7 it has been fully ſhewn. it is not: the moſt 
Je Þ material witneſſes in ſupport of it, are ſuch 
as depoſe, at the ſame time, to their own 
_ turpitude and infamy. bo Th 115 ate Roberts, 
Elmes, and Tipping, wil Gr. e 
2 


9 7 
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It bas been already obſerved that Lord 
ief Juſtice Coke was of opinion, and 
Lord Raymond declared from the bench, 
that ſuch witneſſes were incompetent. To 
their authorities I ſhall here add that of Sir 
Francis Pemberton, Lord Chief Juſtice. of 
the court of King's-bench, in the time of 
Charles the ſecond. It was, on the trial of 
Lord Grey and others, for debauching Hen- 
riletta, daughter of the Earl of Berkely, that 
he delivered his ſentiments to the lady herſelf 
In the following terms, - Madam, you 
wave injured, your own reputation, and pro- 
ſtrated both your body and your * 
and are Nor to be i 5 | 


* "If a g could ſay this to the en 
of an earl, who hat W n from UW 
mont W , 1 


. 101 is not bey to | thi EPR point; but / I 
© cannot; help remarking that this learned and accurate 
Judge, in ſumming up the evidence on that trial, ( though 
it be of a brother-in-law inceſtuouſly. 1 AT? [his 
| _wike's ſiſter) does not ſay that the defendant lived j 4 
ttety, but in fornication, with her. The reader 7 


wh ' ply this remark in its proper place to 2 
ments. 8 


ther, 


„ 


et 


* 
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all her faults, though to bis on ſhams; 
what might we not expect, from a judge 


of equal integrity, to be ſaid to ſhameleſs | 


proſtitutes picked up, by dirty attgrneys, out 
of zails and ſtews, the very ſink of debauch- 
ery, ind trieked up in taudry rags for the 


Sb, Shame! where is thy bluſh2-Whither 


bath Aſtræa taken her more tha ordinaxy” 


flight, in an age, which, ſetting its heart 


on gold, finds it immediately, converted into 


iron? But we live inthe epoch of paradox 


of ſuch kind of witneſſes. Nee ee 
petent or credible, it is certain that chey 


0 convicting Lord Groſuenor ef ſornication. 
"Tio" of them indeed, viz, Alice Tipptng, 
* Charlotte Gwynne, and Elizabeth 
eee Etiiits 


ther, anxious to rexeive ive her back again with 


8 declare on dath, in che face of 
Lord Chief Juſtice of England, their own 
iniquity and inforps?— And they were heard! 


Is is hoped the reader, will not expat . 
very minute inveſtigation! of the [depoſitions = 


"heat plain enough” to dhe point in the way 


„ 


( as ] 
Elines, otherwiſe Newton, otherwiſ Horns 
pipe, pretend to be married women; but, 
28, by their own declaration, they are wives 
without huſbands, and ſupport themſelves by 
open proſtitution, it would be in the higheſt 
degree abſurd to affect to take any advantage 
of this circumſtance, in relation to the diſ- 
tinction before made between fornieation and 
adultery. We ſhall leave the Gepoſitions 
of the three ſemale witneſſes ubovenientioned 
therefore, without farther comment, to > the 


e eee 11 5g 55 
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We * not vals ſo lightly over * re- 
markable- depoſition of Henry Vernon / Elq; 
brother had the Lady, * e head . 
Ru” 70 5 3. | 

This * Seats * in be is the na- 
«tural and lawful: brother of the right ho- | 
t nourable Henrietta Lady Groſvenor, party 
ln this eauſe: That he dôtht verily, and 
m his oonſeienee, believe, that ſhe, the 
16 : 3 0 . 1 * 


* 
. 


« ſid ſri Lady Gridcenory/v a perſon 
«ofa ſober, chaſte, and wvietuous life and 
4 converſation; and one Who would not 


& violate her marriage-vow,” and always beha- 
4 ved well and virtuoufly towards the Right 


„ Honorable Lord Grbfvenor her buſbagd, 


che other party in this cauſe; and for, and 
4 as ſuch perſon, the, the tad Henrietta Lady 
Groſvenur, was, and is commonly accoumted 
A reputed, and taken amongſt her relations, 
friends, neighbours, and acquaintance, 28 
« the deponent doth alſo, verih and io kings 
« ſcience believe.” 
- 04-011; W virial oth 29 ft Rm Wo 
i If this. eee good ehriſ-· 
tian; it is certainly not through his ineredulity: 
for, if we are to regard this declaration as fin 
cere, he cannot poſſibly have the ſmalleſt 
fkire-of ſkepticiſm in his -yoture; But perhips 
he had heard that eredulity In this caſe,” was 
in vogue at St. James 's and that la moſt re- 
ſpeRtable perſonage, ' indiiced by the fimpli- 
city of his on art to confide in thetredti- 
tude of others, . profejted to believe what 


none 


(5 1 
none but the greateſt man in the kingdom 


ahd after him Mr. ä e 2 | 


aaron y ict i 14 * 37165 2 
Horta it oo) 


an <> did & thi 


more particularly he cannot now recollect, 
* the ſaid Richard Lord Groſvenor told the 
< depopent and his brother William Vernon, 
« Eſqi that he as ſhortly to be made a mini- 


a Ker” of ſtate, _ which information gave the 2, 


— 
> 
2 


« eponent and his brother much pleaſure 


60 fatisfactian and about two or three | 


Y * three, days af afterwards, the . went 


| obe! houſe of the {aid Richard Lord Grof- 
40 "venor, in order to "congratulate his fiſter 


125 55 Lady Gtol venor, upon t the proſ< 


(Kt 
on going into the room where the 


&« Lad” Lady Groſyenor was, he found ber! in 
& tears, and the Fd Lord Groſvenor was in 
& the © ame room, cloſe by her ; and ſhe, the 


"Mr 5 ebe $ being made miniſter; : 


aid Lady Grolyenor,, 1 8 the faid 95 | 


& © EIS of 1 having Uſed he extremely ll 


rb! > of Tx * 7 * 24 Its " 6 on 
nowdr:. 


* \ 


(between three and four years ago, the time 


* 


4 
eon that and many other occaſions, and ſhe 
then went out of the room, and his Lord- 
«* ſhip and the deponent followed her into an 
„ adjoining room, where ſhe ſtill continued 
«in tears, and again accuſed the ſaid Lord 
6 oven: with ee _ hers” very 


en e 2 He mo“ 


k T3 
43 F * ++ TT 


Before * any comment on the Ul 
treatment of the Lady, it may not be amiſs 
i to aſk this © very brotherly deponent, to what 
» end is the introduction of this icle tale of 

Lord Groſvenor's being to be appointed ſe- 

cretary of ſtate ? Is it ue! in with a view 
to throw a caſt of ridicule on. his Lordfbip, 
as too fanguine in his expectations of, court- 
favour; or too preſumptuous of his talents and 
qualifications for the diſcharge of ſo impor- 
tant an office? Granting the, truth of the 
4 ſtory, his Lordſhip is not the firſt young no- 
| bleman, who has been Fajoled by the fair 
ſpeeches of the favourite ; nor can any reaſon 
"be given why he ſhout not have been anima - 
ted, as well a * with the laudable 
oa ambition 


| 
| 
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ſibbirion of diſtinguiſhing hirhſelf : among his 
equals. And as to abilities, ſurely we have 
had inſtances of men filling important poſts in 
the tate, both to their own honour and that of 
their: country, whoſe talents. for publick buſi- 
neſs were little known till they were unexpec- 
techy called forth to action. Is it beemiſe an 
ungrateful woman, to palliate her own infi- 
_ delity; hath affected to ridicule her huſband's 
turn of amuſement for the chace and the turf - 

#'it, I ſay, that a taſte for ſuch corporeal exer- | 

eiſes argues intellectual incapacity ? Have we 
never had miniſters! of ſtate of diſtinguiſhed' 
merit in the cabinet, that have been equally: 
diſtinguiſhed for their fondneſs for the recrea- 
tions of the courſe and the chace? Have not 
the manly diverſions of the field and the circus 
deen the favorite avocation of heroes, _ EY | 
CCM car N i 
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* Where virtue i is, theſe are moſt virtuous !' 219 
Seco ze 


And yet; | notwithfianting this is pitiful = fn. 


finuation reſpecting his Lordſhip, it ſhould 
| 23 ber 


f 
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| | Gm be pleaſure which Maſter Vernony, 

5 and his brother William, (his Royal Highs, 
gneſes friend Billy“) took in the information, 

that they conceived themſelves to be at geaſt 

| . paſs ab <ual PmnDorpatfPei.err 
— dect u, at HY onna wr ihr 
e Tbs « very ſingular mark of modeſty 
un che bog infinyation ; . cpecially . if wre 
— it <98hes: keruafhd ed vine 
— © Gambertaad1;, who, with -juft the 
bpgaeity w diſtingyiſhy betworn: u boris and a 
Hound, bath: it ſeems formell the priidentiak 


reſdlution of 6utwitting alk the /knowing-ones: 
W gebir} of New market ! 
ir a of 4 301 bus Nuiog ach 20 noi! 


jp wn Fa eng tears. of the Lady t 


_ though we. ptofeſs, the utmoſt tenderneſs, for; 
| the ſex, we cannot but thiak the tears of a war: 


A man, without ſome other corroborating cir- 


 cumftancs, a very problematical evidence. of her 
Abeing ill treated. Many a pang will that man 


ee hο 1% UH 
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feel at heart, who, does not * cauſe 
his wife to * a tear. It is not , toy be, 
doubted but her Lady ſhip ſhed tears of vexa- 
hs when Lord Grqſvenor took from her 

he Duke's love-letters, | Had this deponent 
happened, to come in at the time, be might 
have. added that c circumſtance alſo. to the in- 


ſtances of hig noble eee $ 1 "i 
A his yirtuous; ſiſter. 
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Ik. is; ſtrange that this partial young man 
could not advance a fingle fact, by which ſuck 


ill uſage might at leaſt bear an appearance, of 
reality. But no; he depoſes only to the 


-equiyocal evidence of his ſiſter s W 
ſtomachful refuſing to eat her dinner, an 4 ber 
being bis Lordſhip uſed her extremely il 5 


without | ſpecifying the det e 
in which that i uſage conſiſted. 0 e 


a 
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1 ſhe met with at we hands 
1 his Lovdfiny? e, FEY = , 
"The kimplicity Ty credulity mY wiſh r 
could ſay innocence and integrity) of this 
witnefs appear next, in his declaration, re- + 
ſpecting his — and bed fellow, * 
Mrs. Alice Tipping; of whom be affirms | 
on oath, that he doth' not know nor de- 
« hheve, neither hath he ever heard that ſhe, | 
* his - faid fellow witneſs (Alice Tipping, 
otherwiſe Charlotte Gwynne) is a ney 
Hs po al noe: ped CY 


mY nt ein jufify: me in is eee 
ſome young female, taken from the public ſtews, to be. 
come, on the firſt word of invitation, houſe-kreper to. 2 
ſingle gentleman. of the age of three and twenty. With 
what face can this, Staffordſhire Eſq; thus maintain, on 
oath, the innocence of a convicted adultereſs, in the per- 
ſon of his ſiſter, and labour to convict Lord Groſyenor 
of fornication, while he himſelf lives in open and ayowed 
adultery, with the wife of another man? For he declares, 
2 depoſitiom that he delieves/ his faid fellow-witneſs 
. to * 3 married woman, What ſcandg- 
= wor this ! Well may Squire Vernon affirm him- 
ſaf to be the adi broad of her Ladythip: — 


plein har his „ nor Palſeicel/ 
8 © | joy 
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And yet nothing is more plainly infinua-- 
ted, in his depoſition, chan that he well knew' 
ber character: and was privy to her having 
been at Windſor Lodge and Sunning Hill. 
for ſome time, with the Duke of Cumber- 


land. After which let any one believe, who 


can, that he was ignorant, or had never 
heard, of her connection and reſidence at 
ber er _ 8. e e 1 
ent 10 

A4 to all this ar our . Mr. 
Henry Vernon, not content with giving his 
own evidence, beſtirred himſelf in the pro- 
curation - of others, to ſupport: the recrimi- 
nation of Lady Groſvenor. He declares in- 
deed that he had not . the leaſt concern with 
Mr. Buxton or any other perſon,” in pro- 


curing the evidence of his houſe - keeper. That 
he did exert himſelf, however, to procnre 


other witneſſes he confeſſes; but then theſe) 
he intimates were ſuch only as he ſuſpected 


were ſecreted by Lord Groſvenor. But that 


this was not altogether the caſe, appears evi 
dently from an epiltle, which gur brotherly, 
eee, 
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depoenf wrote on this occaffon Gon Stef. 
fordiſtũte to Mrs. Reda; who as the world 
knows; being no kerper of ſecrets; the writer 
williot be farprized to ſind a copy of it here. 
elne 0 Ae 563 1154. em: t a 
o D * 510 Stilton Ot 19. 1770. 
.” take the Laberty Mrs. Redaw (being 
inſormed that Bunton and Windews, the 
Lawyers employed for my Siſter Lady Groſ- 
venor, have uſed you very unfriendly aſter 
the Services you have done, and axe ſtill wil- 
ling to do for my Siſter, that alb things. fori 
arid:inee; or if neeeſſary to imploy any Per- 
ſon to talk to you, it ſhall be Some = 


Perſon that my — Ss ee oh 
worg tn” e 5 1 Py 


Von may Ad Mes. Redaw; 
that any thing von do, to aſſiſt my Siſter's 
Cauſe, ſfiall b ee 
Se Rh fat. 21297 ICY 

| 3:8 2:77 ' by 7 4 10 1! "wy ''d 92” ge . 
©] ſhall be in Town in a very Short time, 


when 1 will immediately come and talk things 
3 with you. 


« I ſhould | 


1 
„should. be much obliged to you, if you 


wou'd, favor. me with a Line to inform ine, 


What quitneſſas you have ut preſent got, for 
her, and sv hf, you think you ſhalt 
he alle to get. my Siſter deſires yoir will 
be kind enough to favor me with an Imedate 
Auſwer 3: extept of her: thanks, for the Adfiſti- 


Subject, 'thall: 1 
| e who ſubſcribe my 
<9 917 vibe Aon . 

elf vnn wo Wang EA} og 
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_ -;Feaves the reader to make his: MY on | 


ments on the above letter; and can only of: 
fer in the writer's exculpation for entering in- 
to ſo dirty g a piece of buſineſs; the contagion 
of an example; which he might thin ſuſſi - 
eicntly ealted to juſtify him. I mean thab 
of his Royat Heghnefs the Dule of Cumber- 


bad wn rt re u | 


Groſ- 


ange you are trying to giye het and I give 
you my Word, every thing you do on the 


"ES = 


[28] | 
Groſvenor, actually viſited her, in company 
Winh bis porter Giddings, at ber lodpings 
in Orange · ſtreet, Leiceſter- fields; and, with 
what view his Highneſs beſt knows, moſt 
certainly - condeſeend&d to beſtow on ber a 
cordial drop of the blood- royal; inſtead of 
that common offering made to beauty, ſor- 
did gold. n FH | 


7 * 
31141 W 14 v3 oV. y «54 OTE 


lt is a mater of no very great conſequence, 7 


but I cannot diſmiſs this gentleman's depo- 
ſtttion, without noticing how readily he de- 
poſed to his belief of the ſpiriting away this 
Mrs. Bois-germain, to prevent her appearing at 
Doctors- Commons; although it is plain that 
ſhe did — e was 99 


Fuanced an this depoſition, which redound lit- 
tile either to the. veracity or generoſity of the 
 Beponent. Theſe are the pretended ſordid 
manner . 
10 jeaving 
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leaving the amuſements of the town and the 
emol uments of Charlotte Hayes's, to keep 
neee nn drag 
\ = 10 +1 vi 0 

- The a that] is particalarly ftrik- 
ing on the face of theſe depoſitions, is the 
names of the two witneſſes, who a in 
behalf of Lady Groſvenor in Weſtminſter- 

ball. Theſe are Mrs. Bois-germain and Mrs. 

Howe, who ſwore to their perſonal intimacy 
. „ with his Lordſhip, and on whoſe evidence 

Mr. Wedderburne made the following very 

pertinent obſervations to the jury. Here is 
Mrs. Bois-germain, who is dreſt and brought 
into court as you have ſeen, and yo have 
heard the evidence ſhe has given; all beſpeak 
the miſerable fituation to which the woman 
is reduced. She has a huſband. ill accounted: | 

for, and is ſuppoſed, God knows where, to be vx 

a captain of. a ſhip in the French ſervice now | 

in England, waitingfor affiſtance, and to beg ot 
into buſineſs. How can aſſiſtancæ be given in 
England, to get a captain lately in the French 
cer yice any preſerment here, that affiſtance;'is 


to 


impndence to came here: and-this woman has 


aecount that is given by à wma, the buf» 
band of whom is acquainted with Mr. Gid- 
dings. If the huſband is of that inability, 
and her fortune: ſo little as noti to affond her 
| that dreſs, you will judge whence the ex- 

pence: comes; and ſhe fays the thinks it the 
common cauſe of the ſex, in which Ih has the 


the impudence ta tell Lady Groſvtnor, hit 
ſhe has the honoug of vindicating her a8 one of + 
her own ſex, by relating her 0wn-profiiti 
uon. She ſays ſhe lived in Jermyn- ſtrret, 
bad lodgings takes for her by Mrs. Muilmar's 

maid, at a ſtay-maker's 3 ſhe lay in within a 
year aſter; and laid the child to Lord Grofve- 
. But hat cher witneſs 5 called to con- 


brit chat teſtimony? Is the maid calted who 
Hired the lodgings? 18 Mrs. Moilman%Gltca) 
who ſays the introduced her to Lord Orofves 
gor? Are they ealled Mis Nruflittam igt 
be compelled-to tell; whetherſthe Was 4 bawwd 
or not; this: mgi# inight Be edmpeflob to tell 
3 * the mow. 
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ofthe blinſe Wheredbg ved: 'might bave been 
compelled to have cold you they lodged: there: 
the two other women. migbt have been com- 
relled te have teld you that they had re- 
ceived 2 twenty pound note of Lord Groſ- 
vendr for the expener of her qying in, and 
waking cars of the child, if it would have 
barne it but there is not à tittle of eu- 
gence anchor agen a moſt incredible ſtory; 
iptroduged: by moſt, incredible witneffes, 
The gay neh is Mes. | How, who is cal- 
led. to ſbew a different, fat, Who is one of 
the;dirtieft of all the women coming from 
about Logg Acre: this woman, whoſe, evi 
dence is given very, loafaly too, was intro- 
duced, as the fays,. to tee Lord Groſvenor 
once” or twice; upon theſe, occaſions ſhe faw 
2 perſon ag ſhe ſays, and proſtituted her- 
{lf to 2 perſon that called himſelf Lord Groſ- 
venor; and the,met 1 n Tig n ſome court 
Shot. Longy Aeg at gre. Mr. Leſlie's, It 
8 be ad blaſt, a, man's 
character, what. man is there i this town 
Whaſe charaRter is not in danger ; if it was at 
the 


. 


[4] 


the mercy of ſack witneſſes as Ms. nds e- 

main and Mrs, How, who are brought in 0 
to prove their having proſtituted themſelves 

to the plaintiff? There is none of us all, not 

even the graveſt character; there is not a 

pious biſhoptapon the bench, but may have 
his characted blaſted by the Tame” kind of 

teſtimony, in obtains any degree of credit. 
Who can eriquire into the various labyrinths 
of abandoned profiitutes, from whence they 
have been proffoced, and the'trieatis by which 
they have been trated and brought here ? Gen- 
tlemen, it is of all ſorts the Worſt, Where 
the proof is 1s of the moſt ſuſpicious kind of teſti- 
mony, which no plaintiff is prepared for, no 
perſon can meet ſuch a ſtab in the dark, by 
the evidence of ſuch witneſſes as theſe. Where 
is Mrs. Leſlie? The evidence herfelf {6 unfor- 
tunate and wretched, does not prete 

you any account how — Kew it to be Lord 

Groſvenor particularly: Mrs. Lellle fight | 

| Have been called bark * tolck you, (who 
is ſuppoſed to bave ine wy * the 

: knew 
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knew Lord Groſvenor, and that Lord Groſ. 
venor was introduced to this woman.“ * | 


Now, among the depoſitions before us, we 
bave thoſe not only of Mrs. Bois-germain and 
Howe, but alſo thoſe of Mrs. Muilman and 
this Leſlie, now ne | | * 


*. 


The two former, elne advantage of the 
law, decline to repeat, at DoRors-Commons 
what they. ſwore at Weſtminſter, while the 
two latter depoſe point: blank to the falſehood 
of what the former {wore on the trial ; in fo 
much at leaſt as it reſpected themſelves. 


' "Mrs. Milan in Silas depoſes that, 
10 far from ever having introduced Mrs. 
Bois-germain otherwiſe King to Lord Groſ- 
venor, the does not know | her, nor has. ever 
ſeen her. SE ſanh Thar ſhe hath heard of 
the articulate Abigail Mary, wife of one Bois“ 
germany and who ſometimes went by the 
narig off ing but dotli not kndw her, nor did 
ſſie ere e ber; neither was the," the Gant 
| R | y © Abigait 


* See the + tated trial 


1 
Abigail Mary, now wife of Mr. Bois - germain, 
ever, through the deponent's means or pro- 
curement, nor to her knowledge, introduced 
to we acquaintance of Lord TIRE.” 


Mrs. Elliſon, the TE" Leſlie, depoſes 
reſpecting Hqwe. © That the articulate 
Mary Howe did, in or about the month of 
May 1768, live with the deponent as a ſer- 
vant, in Glafſonbury-court, Long-acre ; but 
ſhe, the deponent, did not at any time intro- 
| duce the faid Mary Howe to the faid Richard 

Lord Grofvenor, as a girl lately come out of 
the country, or in any other manner; nor was 
the ſaid Richard Lord Groſvenor ever at the 
deponent's ſaid houſe in Glaſſonbury- court; 
nor did the faid Richard Lord Groſvenor and 
Mary Howe ever lie together at her ſaid houſe, 
or any other place, to the deponent's know- 
ledge; nor did the ſaid Lord Groſvenor ever 
give the deponent five guineas or any other 
ſam of money, for procuring the ſaid Mary. 
Howe or any other woman ; nor does the depo- 
nent know any thing further of the Yen pes 
ticular 1 in the ſaid article mod 85 


It 
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It is farther obſervable in the depoſition of 
this witneſs, that, in anſwer to the interroga- 
tories, adminiſtered on the part of Lord Groſ- 


venor, ſhe depoſes That ſhe has received 
ſeveral ſums of money, to the amount in all 
of about fifteen guineas, by the hand of one 


Mr. Gibbons, who received the ſame from Mr. 


Voxall, one of the agents for the producent : 


That ſhe has alſo received parcels of cloaths 


from the producent's agents, or by their di- 


rection, to the amount of about fifteen gui- 


neas more; and hath alſo been maintaitied or 
ſupported by the producent or her agents, 


from about the beginning of December laſt, ON 
till within this fortnight or three weeks paſt, 
in order to induce her to be examined as a 


witneſs in this cauſe: That the interrogate 


Mr. Buxton has, as the reſpondent has bea 


informed, and belleves, employed the ſaid 


Mr. Gibbons, and alſo one Mr. Wallace and 
his wife, to go about into bawdy-houſes and 
other places, to fearch and procure witneſſes 
at any rate to be examined in this cauſe, on 
| 5 * of the produeent, and furniſhed them 


R 2 wil 


| 
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| 
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with money, is. they informed the reſpondent ; 
and which information ſhe believes to be true; 
and particularly, they, the {aid Mr. and Mrs. 
Wallace, informed the reſpondent, that they 
had one of them received two guineas, and 
the other ſeven and twenty ſhillings on that 
account; and the ſaid Mr. Gibbons was, as 
he informed the reſpondent, kept in weekly 
pay; — and they were authorized to offer or 
promge any perſon they could find, That if 
he. or ſhe. would attend to be examined on 
the part of the producent, that they ſhould be 
handſomely rewarded for fo doing; and they 
accordingly applied to ſeveral. perſons, and N 
particularly to a fiſh-monger's wife in one of 
the markets of London or Weſtminiſter, but 4 
which ſhe does not recollect, and alſo to a wo- 
man belonging to one of the theatres, as they 
informed the reſpondent. And the reſpondent, 
upon her oath, further anſwers that the inter- 
rogate Mr. Buxton promiſed her, the reſpon- 
dent, that if ſhe would attend to be examined in 
this cauſeon the behalf of the producent, that ſne 
ſhould be handſomely rewarded for ſo doing 
and 


: 1 
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Au much beyond her expectations; or he 
"uſed words to that effe&,” * ʃ Fee 

We find it here "Re inſinuated, that 
the female witneſſes, brought to, ſupport the 
Plea of recrimination, have been procured, 
for that purpoſe, by means very diſhonourable 
to the cauſe; and little, if any thing, ſhort 
of ſubornation. It is as ſtrangly infinuated. 3 in 
other depoſitions that ſome af them aye 
been taken out of jail, and, as others Werezon 
the trial, clothed and rewarded. by the {olici- 
tors or their client, How far this be true will 
probably ſometime or other more fully appgar ; 

in the ad while it is reaſonable enough i in 
thaſe, who are ignorant of the ſtrange incon- 
ſiſtency of our law- practice, to doubt the va- 
racity of ſuch inſinuations; as they will natu- 
rally think ſuch illicit methods of obtaining 


| ® Thefe manoeuvres, reſpecting the procuration of 
witneſſes by the Lady's agents, is farther confirmed by the 
_ depoſition of Mr. Vernon, to ſay nothing of the infamous 

evidence of Roberts, Elmes and Tipping: | : 


R 3 evidence 
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evidence too dangerous both to the principals 
and accomplices to ha ve been ſo openly pur- 
ſued, as ne, 


So Fe and independent however, js 
the ſpiritual court, reſpecting the ſtatute and 
common laws of this country, that neither 
the accomplice nor principal, were the one 
even guilty of perjury and the other of ſu- 
bornation, would run any great riſk of puniſh- | 
ment for their crimes; at the worſt they would 
riſk no other than what the court-chriſtian i it: 


ſelf might inflict Pro Kaus « animæ. | 


"ARIA as are the trimes of perjury and 
fubornation, they are not proſecutable by the 
ſtatute law, if commited only i in the ecclefi- 


aſtical courts; which is expreſſly excepted 


in. the a& of the 5th of Elizabeth, And 
though both were puniſhable at common; lav 
before that ſtatute exiſted, yet, as ſuch ſtatute 
| was reſtrictive with regard to the puniſhment, 
enacting that it ſhould not be leſs at common 
ad than is inflicted by ſtatute, the ſaving 

clauſe 


K 
clauſe, rega rding the eccleſiaſtical courts, 
appeary hence to be equally reſtrictive reſpect- 
ing the erime: ſo that perjury and ſubornation 
of perjury in any cauſe inſtituted in the ec- 
clefiaſtical court, ſeems to be puniſhable only 
by that court. 


Hewkine ſays, it has been ſettled that 
perjury at common-law is not indictable be- 
fore the juſtices at quarter-ſeffions. + 


In the reports are alſo mentiohed two * 
caſes, ſo late as the 8th and 11th of George 
the ſecond ; in which indictments at the quar- 
ter- ſeſſions for perjury at common-law, were 
quaſhed for want of juriſdiction. > 


| Even in the ſuperior courts it has been 
made a queſtion, particularly by Lord Chief 
Juſtice Holt, whether perjury in the eccleſi- 


+ 2 Haw. 40. 
* The King and fine ſs—and . Bain- 


Tom. Str. 1088. 
R 4 | aftical 
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aftical court can be tried in the temporal; : and 
it is. ſaid to be not yet ſettled; though it is 
confeſſed that, in all caſes where 1 it hath been 
tried, the perſons have been acquited, ' and ſa 
| it has been left. Lord Raym. 451. 


If to the reflection, of this bling the real 
Rate of the caſe, we add another, reſpecting 
the more than ordinary deference at Proent 
paid to the ſpiritual by our temporal courts ;* 

we ſhall have no cauſe to wonder if perjury 
and ſubornation of perjury be little regarded 

an ae depending i in Doctors: Commons. 


1 is FEY a very ſerious and. important 
object of conſideration, which cannot. fail 
to aſſect every thinking man of whatever 
| rank, that the concurrence of juriſdiction, 


with which Dr. Burn is pleaſed to congra- 


tulate the preſent. age, is in this particular 
far from having __ real exiſtence. It has . 


b Of which a 1 Ariking inſtance hath been already 
iven, in our ſtrictures on the Jate charge to dhe jury in 


0 * " 
+ * 
” w ©» 
* 


Weſtminſter-hall. 
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been repeatedly avowed. that the eccleſiaſtical 
law is, or ought to be, ſubſervient to the 
common and ſtatute law. It has been re- 
peatedly enacted, by the legiſlature, that no 
canon ſhall be allowed that is any away :refug- 
ant to the ſtatutes, Vet where is even the 
practitioner, however fortified by repeated pre- 
ordents in the common routine of his buſi- 
neſs, who will yet preſume to maintain the 
practice, we are exploding, to be in n way 
repugnant to the ſtatutes? 


It is indeed not only , repugnant to the ſta- 
tute and common law of England, but to 
common juſtice, to common humanity ! It 
is hardly credible, that, in a civilized country, 
where polygamy is prohibited, a ſimple man 
or woman, ſhould be liable to be deluded 
into a marriage publickly ſolemnized, which 
may be afterwards declared null and void and 
the ilſue of ſuch a marriage haſtardized; while 
the deluder is expreſſly exempted by ſtatute 
from the penalties of polygamy. But ſuch 
is the abſurdity , Auch the cruelty, which 
at / _ ariſes 
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ariſes from the claſhing and comtrariant juriſ- 
dictions, in the adminiftration of the laws 
of England! 


It is enjoined, indeed, by Can. 107, that 
in all ſentences pronounced only for divorce 
and ſeparation à thoro et menſa, there ſhall 
« be a caution and reſtraint, inſerted in the 
« aft, of the faid ſentence, that the parties 
«* fo feparated ſhall live chaſtly and conti- 
« nently ; neither ſhall they, during each 
others life, contract matrimony with any 
other perſon ; and for the better obſerva- 
tion of the laſt clauſe, the ſaid ſentence | 
of divorce ſhall not be pronounced, until 
the party or parties requiring the fame, 
have given good and ſufficient caution and 
* ſecurity into the court, that they will not 
any way break or tranſgreſs the ſaid re- 
ſtraint or prohibition.” But What an abſurd 
and ridiculous reſtraint is this? It is as in- 
compatible with the dictates of religion as thoſe 
of common ſenſe. Our Saviour appears to 
have thought a life of celibacy unnatural and 
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impracticable in perſons; that had been once 
married, by his declaring that the huſband 
who puts away his wife except for fornication 
cauſes her to commit adultery, It is juſt 
as inconſiſtent with reaſon to ſuppoſe that 


perſons, who could not live continently to- 
gether, ſhould live. chaſtly and continent! Fo 


when ſeparated. 


Sir Charles Wolſeley, in his celebrated 
tract on divorce, written near a century ago, 
has ſome very pertinent remarks on this head. 
Let us ſuppoſe, fays he, that a woman 
ſhould, without juſt cauſe, refuſe due benevo- 
lence to her huſband ; ſhe would in fo doing 
be guilty of a notorious fin; and it is ſurely 
not fit that both huſband and wife ſhould be 
expreſſly enjoined to do that, which is a 
fin in either to do voluntarily. - Yet this is 
the caſe in the divorce a menſa et thoro.” 


I know it is pretended, that this kind of 
divorce is allowed, by way of leaving room 
for a reconciliation between the parties; as 
| if 
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ir ſuch reconciliation were more dealfranttlc 
to the divine law, and the ends for Which 
marriage were inſtituted, than a total and 
abſolute divorce. But this is contrary, as 
bath been already obſerved, to the true and 
genuine doctrines of Chriſtianity; which do 
not admit of the reconcilement of the huſband 
with a wife ſeparated from him for adultery. 
St. Ambroſe and St. Jerome both declare 
againſt it: the latter exprefily ſaying that, 
an adultereſs neither can nor ought- to be re- 
tained by her huſband, adulteram nec poſſe nec 
debere  retineri. Nay, he goes farther, and 
ſaith, that not only abicungue -eft fornicatio, 
where there is fornication, but fornicationis 
ſuſpicio, the ſuſpicion of it, uror dimittitur, 
the wife is to be difmifled. Indeed the adop- 


tion of this opinion under the goſpel diſpen- 


ſation, appears a very logical reſult of a ſimi- 
lar inference, deducible from the diſpenſation 
of the law. When a man hath taken a 
« wife and married her, and it comes to paſs 
4 that- ſhe find no favour in his eyes, then 
let him write her a . of divorcement, 


os TY 


n 
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« and give it in her hand, and ſend her 
« out of his houſe. And when ſhe is de- 
« parted out of his houſe,” ſhe may go and be 
e another man's wife. And if the latter huſ- 
e band hate her, and write her a bill of di- 
<« vorcement, and give it in her hand, and 
« ſend her out of his houſe; or if the lat- 
„ter huſband die, which took her to be 
« his wife; her former huſband, Which ſent 
„her away, may not take her again to be 
c his wife; for that is an abomination be- 
« fore the Lord.“ Deut. chap: xxiv. ver. 
1. 2. 3. | n #9) 
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Now, if reconciliation was thus forbidden 
with a woman, who was divorced for no 
crime, but. becauſe ſhe happened to prove 
diſagreeable to her huſband, and who, wWas 
permited to marry another man; a fortiori, _ 
it muſt be ſurely, forbidden with a woman , 
who is divorced for the crime of adultery! 
ſurely the-pollution of a ſecond lawful mar- 
riage could not be ſo great, as her eriminal 
intereourſe with an adulterer ! 

N | Hence 
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Hence we ſee that a partial divorce, en- 

Joining continence to the parties, carries an ab- 
; furdity on the very face of it. Amongſt the 
Jews,” ſays Sir Charles Wolſeley, never 
any divorce was heard of without liberty 
to remarry, and it was only intended for 
that purpoſe. Calvin, upon that paſſage (he 
who marries her who is put away, commits 
adultery) ſpeaks fully; this ſentence, fays he, 
has been moſt corruptly expounded by many 
interpreters, for they thought generally and 
confuſedly, that it was commanded to live 
ſole after divercement: fo, if the huſband . 
ſhould put away the adultereſs, of neceſſity 
they both ſhould live unmarried, as if this 
were the liberty of divorcement, only to lie 
away from the wife; as if alfo Chriſt did not 
evidently, in this cafe, permit that to be done, 
which the Jews were wont generally to uſurp 
unto themſelves according to their own plea- 
ſure * therefore their error was too grols ; 
for when Chriſt condemneth him for adul- 
tery who marries her who is put away, it is 
. | . certam 


1 1 | 
certain that this is to be underſtood of un- 
lawful and frivolous divorcements; 


By the Roman laws all divorces admited 
of a ſecond marriage: in the chriſtian church, 


in the beginning, it was ſo. Nor indeed was 
divorce ever thought of any where but in 
order to a ſecond marriage, till this contrive- 


ment of a divorce a men/a et thoro came in; the 


effect of which, in the Romiſh church, where 


it has been chiefly practiſed, has been ſuch as 
does no way credit it, Cajetan, one of their 
own caſuiſts, is ſo ingenuous, that, upon the 


xixth of Matt. he ſaith, Intelligo igitur ex hac 


domini Feſu Chrifit lege, licitum eſſe chriſtians. 


dimittere uxorem ob fornicationem carnalem ipfius 


- uxoris, et poſſe aliam ducere* And a little 
| after he adds, Non ſolum miror, ſed flupeo, quod 
Chriſto clare excipiente cauſam fornicationis, tor- 
rens . non admittat Won nnn ; 


1 . thereſore, from this 1 of Chriſt, that 
it is lawful for a chriſtian huſband to put away his wife 
for fornication. 
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teme Wherever that kind of divorce has 
been practiſel) the conſequence bath moſt 
commonly been, that the innocent party hh 

by temptation fallen into ſin, © the offending 
party into farther trangreſſion; for it is not 
a thing probable or likely, that ſuch who 
would not live chaſtely in a mar tied condition, 
ſnould do {6 in a ſingle condition: and at laſt 
greater inconveniences and animofities bare 
ariſen” from ſuch' a ſeparation, and the parties 
very rarely, if ever, been again united: It 
enſlaves mankind in a very ſad dilemmaà, either 
to lie in a polluted bed, and yield to an 
impudent adultreſs (for fo they uſually grow* 
at laſt) or elſe to undergo all thoſe temptattiens 
men are ſubject to, without a wife, in a 
fingle and unmarried condition: God no where 
ſeems to have given the woman ſuch an ad- 
vantage over the maſcuſine ſex, as to be able 
e the man in fueh a hate e 


I not only think it arena am met that, © 
ſeeing Chriſt has ſo expreſsly excepted the cauſe of for- 
nication, the herd of doors do not allow a liberty of di- 
vorce in that caſe to the huſband, | 


Again 
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Again the ſame writer, ſpeaking of par- 
tial divorces, ſays the divorce a nenſa et 
„ thoro ſeems to be a fiction in the canon 
„law, and fo have no ground, neither in 
any law of God, nor in reaſon. 
« Not in any Law or Go, for where · 
« ſoever divorce was allowed by any divine 
66 law, it was a total divoxce, and the per- 
« ſons were allowed to marry again; it was 
„ ſo among the Fews; whoever was then 
« divorced, might go to a ſecond marriage: 
« it is ſo in what our Saviour ſays; he evi- 
« gently implies it (putting away and re- 
<* marrying are conjoined) Whoever, ſays he, 
* puts away his wife, and marries another, 
« except for the cauſe of fornication, ' &c. 
« where the implication is evident, that, in 
« the caſe. of fornication, he may both put 
« away his wife, and alſo lawfully marry 
another; the firſt marriage being diſſol ved; 
6 the word area, conſtantly uſed by our 


66 « Saviour, i in the New Te eflament, for divorce, 
« and during away, implies, a nulling of the 


8 ; * mar- 
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10 marriage, and diſcharge of the obligation, 
« and fi onifies to abſolve, looſe, releaſe, diſ- 
& charge; fo that if what our Saviour hath 
te {21d about this divorce, in caſe of ſorni- 
& cation, be a rule to the church now, it is 
te plain, the divorce allowed, by him, in 
ec that caſe, admits of a ſecond marriage, If 
40 it be not a rule to the church, then chere | 
«js not the leaſt poſitive allowance under 
10 the goſpel for any divorce at, all, and if ', 


66 all divorces 4 menſa et thoro, are e without 
6 * any « divine warrant, als 

& Not, ir in a for whatſoever can be 
&, a ſufficient divorce from all the ends of r mar- 
1 riage, muſt needs be fufficient to jultify a 
& divorce from the obligation of marriage; ; 
« * the one being but in order to the other: 

«jt ſeems no way reaſonable to bring any 
c& man. into the condition, that the obligation 
& of x marriage ſhould remain and | the helps and 
4 advantages of it be taken away: it is to di 
« yide what God path Joined, for he never 
« appointed the one to 8⁰ Without ths other : 


66 it 
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ec it ſeems very abſurd to ſay , v0 ſpall con- 
* tinue one fleſh, and yet be excluded from 


e all converſe each with the other. If the 
eſſential bond of marriage be broken (as in 
« fornication). that gives a rational ground 
« for a total diyorce; if it be not, while the 
bond continues unbroken, the duty ought 


<,t0. be;performed; there appears no ground 


to ſuſpend the one, and continue the 
* other.“ | y 


- 4 
211 1. 
* 


This mnie and n n opinii, 
reſpecting partial divorces, was publiſhed, I 
ſay, near an hundred years ago 3 and yet 
the practice ftill continues; nor is the ab- 
ſurdity of ſuch practice in the leaſt palliated 
_ by; the, pretended: caution, taken to ſecure the 
future continence of the ſeparated parties, 


9 


even ſuppoſing their celibacy legally neceſſary. 


For by what rule ſo ever the ſpiritual courts 
may judge of the | goodneſs and ſufficiency 
of ſuch caution, it is impoſſible they can fore- 
ſee; what temptation the party may fall under, 
to a through the terms of it. They can- 
der, 8 2 not 
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not therefore, without the greateſt tyranny, 


exact ſufficient caution againſt all tempta- 
tions that may ariſe, Knowing this, the 

caution they take, when they take any, is 
to almoſt all intents and purpoſes inſufficient. 
The parties are cautioned not to marry; but 
one or other perhaps does; and what then! 
They forfeit their caution: hut the ſecurity | 
given is, in ſuch caſe, nothing; or of no con- 
cern when ſet in competition with the temp- 
tation or apparent advantages of forfeiting 

it. N n | | 
At the ſame time the innocent party, man 
or woman, is left without relief: while the 
poor children, fill more innocent and harm- 
less, bear both the harm and ſhame, in being 
ſubject to all the alert and obloquy of 

baſtardy'! | . 

6 

, And yet, notwithſtanding, this glaring in- 
juſtice and cruelty, the ecclefiaftical courts 
ſtill pertinaciouſly perfiſt 'in annulling ſuch 
marriages, though not prohibited by ſtatute ; 
1 gon: 


* * 
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continuing at the ſame time to throw every 
obſtacle in the way of obtaining even the 
inſufficient divorce, they are graciouſly pleaſed 
on any terms to grant. To add to the 
cruelty of theſe proceedings, every encourage · 
ment 1s given to wanton women, to har- 
raſs wealthy huſbands for alimony ; ; while 
in every caſe the huſband is obliged to pay 
| the expence of carrying on the ſuit againſt 
himſelf. This has been confeſt in the king 8 
courts to be a great hardſhip; but they ſaid 
it was the practice of the courts-chriſtian, 
and they would not interfere to give the party 
relief.“ 


| Surely it is high time for the legiſlature 
to teach theſe courts-chriſtian a little more 
chriſtianity! At the ſame time let it be ob- 
ſerved, by the way, that the writer of 
| theſe obſervations is very far from meaning, 

by any thing advanced in them, to encourage 
ads of gallantry in married men; although, 


„te Buri Ece. Law, art. Marriage: Seck. xi. 
83 | "MF 
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In their exculpation, it may be truly affirmed 
that both the cauſe and effect of incontinence, 
in the different ſexes, are widely different; 
and that, not merely in a publick and political 
view but alſo 1 in een and nn one. 


What mam is there, of che leaſt e 
and delicacy, that does not return from his 
momentary debauch with diſguſt at the ob- 
jects of it? What huſband, not totally de- 


| generated, does not return with increaſed re- 


A 


0 and affection for a virtuous, unupbraid- 
ing wife; whoſe character muſt riſe, exalted 
in the odious compariſon? He muſt be a 


groveling, a taſteleſs wretch, indeed, whoſe A 
mind can be alienated from an agreeable and 


virtuous partner of his bed, by 8 


— — the bought miles 
; "of harlots, loveleſ 8. joyleſs, uninlear'd ; 
| Caſual fruition ! ſought in court-amours, 


; NIX d dance, or wanton makk, or midnight ball. 
Pax. Losr. 
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But is it the ſame with the other ſex! Far 
otherwiſe. The advantage, taken of a wo- 
man's perſon, may conſtitute the leaſt part 


of the injury done her huſband. - A wife 


cannot violate the marriage-bed till her at- 
fections are totally eſtranged ; her heart, her 


mind, muſt be contaminated: ſhe cannot be- 


guilty of incontinence without laying walful 

perjury to her ſoul, in the breach of her ma- 
trimonĩal vow.“ She cannot admit a ſtranger 
to her, embraces without. abandoning her huſ- 
band, him and his utmoſt hopes; with» 


21. is really aſtoniſhing to ſee with what facility 

young women of faſhion, educated at leaſt in the exter- 
nal forms of devotion, throw off all attention and. re- 
gard both for the principles and practice of religion, 
the moment they are married and enter on the theatre of 
the great world, Could they otherwiſe reflect on the 


following denunciation, againſt the breach of matrimo- 


nial fidelity, without forming an. inflexible reſolution 
never to be guilty of it? * Thus ſhall it go with the 
wife who leaves her buſband, and brings in an heir 
« by another. For firſt, ſhe haz diſobeyed the law of 
— 6 = oft high. And ſecondly, ſhe has treſpaſſed 

* own” huſband. And thirdly, ſhe has play- 


1 ＋ the whore in adultery, and brought children by 


« another man, She ſhall be brought out into the con- 


c gregation, and inquiſition ſhall be made of her children; 


5 her children ſhall not take root, and her branches 
1 | S 4 out 
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1 
out robbing, and expoſing to ſcorn, him and 
his whole poſterity. She muſt hate, abhor, 
deſpiſe the man, ſhe has ſo highly wronged ; 
for they who commit ſuch injuries never 
forgive the injured, On the other hand, there 
are no men, perhaps, who ſet a juſter value, 
or entertain a higher reſpect for their wives; 
than thoſe, who, by having imprudently in- 
dulged themſelves in occaſional acts of gallan- 
* with looſe women, “ are taught to hold in 


8 That bring forth no fruit. She ſhall leave her me- 
<-moty to be curſed, and her reproach ſhall not be blot- 


<« ted out.“ Eccles. xxiii. ver. 22, &c. 

Can a woman, I ſay, that has ever had the leaſt pre- 
tenſions to a chriſtian education, read this terrible denun- 
ciation without being ſtruck with a ſentimental horror, 
that muſt have ſome influence on her conduct! but, * 
the Bible has long given place to Hoyle in the cloſets 
of our fine ladies Woful exchange ! © An. irreligious 
woman is a monſter,” ſays the ſententious Dr. Samuel 
Johnſon; and it is one of the beſt of the many fingular 
ſayings imputed to him, . 
I fay with looſe women, in Auna to the opinion 
even of the rigid Cato? The huſband, who attempts 


| der laid. be e ens Huck, lea e e of 
brothel, © it is better for you te quench the fire of your youthful paſſions, 
rr 
Wwe offo, inguit ſentencia dia Cube :: 
| Nam fimul ac wenas inflavit tetra libido, 

EY. rays. at non alienas 
7 Permolere u e. N Hon. 
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proper contempt the vicious and n 
part of the ſex. 


It is not expected that our Engliſh ladies will 
gi ve readily into this doctrine: but if they 
do not, it is becauſe they are either too foreign- 
ly modiſh to care for their huſbands at all, 
or that they cheriſh an infantine ſelfiſhneſs, 
which will not let them ſee their own intereſt; 
The beft of them are often like children, who 
ſhew their fondneſs for a favorite animal, by per- 
ſecuting it with carefſes, till they kill it with 
n or till it eſcapes, diſguſted, from ſuch 


to ſeduce another's wife or daughter, is doubly criminal, 

It is true that, amidſt the diſſoluteneſs of modern man- 
ners and principles, the criminality is held but too light, 
and, in the warmth of conſtitution, the hey-dey of 
the blood,” as the poet emphatically calls it, it may 
be in vain to recommend to men of gallantry any thing 


of ſo grave a caſt as texts of ſcripture. I will venture 


nevertheleſs, to recommend to every married man of ſenſe 
and ſpirit the obſervance of that golden rule, Do 
unto others as you would have them do unto you.” 

And as to every man of fortune, who is ſingle, I would 
adviſe him to get married as ſoon as he can, and check 
the growing hopes of Doctor's-Commons, by keeping 


his wife from gadding abroad and à liberal oblexvance of | 


Gaily duty at home, 


offenſive 
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offenſive proofs of abſurd affection- Neither 
the fondneſs of childhood nor the dotage of 
age, are, by any means, that kind of love, 
which lays the foundation for laſting happi- 
neſs in the marriage ſlate. It is an aſſection, 
founded on reaſon; which, making a differ - 
ence ' between faults and foibles, diftinguiſhes 
by practical effects, and not fanciful ſpecula- 
tions, between vice and virtue. er 7 
that can be * the ſubject, 


- + £4 4 1 þ F N. 


, Un 275 won bave the e union laſt. 
Tie VA run on that can bind it $437 |, | 


It is yet in vain to expatiate in general terms 
on virtue, without pointing out its particular 
practice. It is the misfortune of the fair ſex 
to entertain a very confine and inadequate 
idea of that liberal and extenſive term. By 
circumſcribing it within the garrow- limits-of 
mere chaſtity, they lay themſelves open to al- 
ſault in the only part in which they are moſt 
vulnerable, There area, number of collateral 
duties 2 decencies attendant on every cars 
ee Ainal 


„„ 
dimal virtue, without which the latter not 
e loſes i its Ugnity but its conſequence. 


It has been — and truly did tba 
it is not enough for a woman to be virtuous 
kai = appear ſo. | 


i: id , 

The him drawn by Rouſſean, be- 
tween the married ladies of ancient and modern 
times, will ſet this matter in a true light. 
Nature,“ ſays he, and he might have added 
ſociety © affords not a more engaging: and 
delightful picture, than that of a mother ſur- 
rounded by her family of children, regulating 
the ſeveral occupations of her domeſticks, en- 
deavouring to make her huſband eaſy and 


happy in his ſituation, and directing the whole 
cconomy of herhbuſe with n It is 


here that the diſcreet wife appears in her glory: 

it is here that the really commands reſpect, 
and that beauty juſtly ſhares the tribute paid 
to virtue. On the contrary, when the miſ- 
treſs of a family rambles abroad, her houſe is, 
Ac a lifeleſs * ſoon corrupted; ſhe her- 
nnn ſelf 
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air foſts ber principal luſtre, and appears to 2 
great diſadvantage; being ſtripped of her na · 
tive ornaments. If ſhe be married, what 
bufineſs hath ſhe among men ? If ſingle, 
why does the run the danger of diſguſting. by 
her indecent behaviour, the man who might 
poſſible be inclined to make her his wife ? 
Let her act as ſhe will, it is evident ſhe is 
out of her ſphere when ſhe- goes abroad; 
while even her beauty, which pleaſes the eye 
without engaging the heart, expoſes her but 
the more to cenſurE Let this impreſſion come 
from nature or education it is no matter, it 
s univerſal and common to all nations. Wo- 
men are every where reſpected for their mo- 
deſty; and the men univerſally conceive, 
that when the fair ſex neglect decorum, they 
like wiſe negle& their duty. It is plain to 
all, that when the women affect a maſculine 
aſſurance, it degenerates intd effrontery, and 
that in debaſing themſelves by this odious 
imitation, they are Wan * to their 
own {ex and ours. _ 


— 


I know 
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4] know that in ſome countries different cu. 
toms prevail; but then obſerve of what kind 
of manners they have been productive. I 
ſhould need no other example to confirm my 
principles. Let us apply to the manners of 
women, what has been already mentioned re- 
ſpecting the honour that has been paid them. 
Among the antients, in all civilized nations, 
the women lived very cloſe and retired : they 
appeared ſeldom in publick ; they never 
walked abroad with men; they were not 
placed inthe froatrows in the theatre ; norwere 
even permitted to go to all kinds of entertain- 
ments. At the Olympic games in particular 
it is well known, they durſt not appear, on 

pain of death, | 


At home they had a private apartment, 
where the men never entered. It was ſeldom 
they appeared even at table, when their huſ- 

bands had company to dinner, women of re- 

putation always went away at leaſt before the 
end of the repaſt, and others did not appear 
there at the beginning. There was no com- 
r mon 


ee eee eee 


L 230, Þ 
nion places of meeting for the two ſexes, nor 
did they ever ſpend the day together: by this 
means taking care not to be cloyed with each 
others company, they met each other again 
with greater plraſure; and it is certain that 
eſtabliſhed, and a. greater harmony prevailed 


= . » #F ; 4 Ali 


does at n 


rn 3 and. 51. = 


We 0 * the * of this to the facility af 
divorce; but the Greeks ſeldom made uſe of this privilege 


and Rome had exiſted five hundred years, before mum 
took advantage of the law permiting divorces. t 


. mode by rad liters befidel Roviſcaly with 
ont any comment on the ſingylarityof the faſt, Spuriug Carkilivs, is ſaid to 


have been the gift whodifmiſſed hit wiſe for Reriity ; for which b con if we 


believe Valerius Maximus, he received a ſevere reproof ; being told that the 7 
fire of children ought to give place to conjugal obligations, But ſach 

was in ſome meaſure abſurd, as the ptocreation of children is the firſt and — 
eſt of conjugal obligat ions; and, though the huſband might be to blame for re- 
pudiating a woman whoſe ſterility was a natural defect, be would — 
have been juſtifiable in taking another wife, aſter the example of the 
zretis; or as Mark Antony did afterwards, without diſmiſſing the 1 
Avery good reaſon alſo may be given for the diſuſe o 2 and bens 54 
in the earlier ages of the Roman republick. In the in 


ral equality of circumſtances prevails among indiyidaals, 5 that 25 1 


being as well able to maintain a wife as "another, every one marries, and of 
courſe very few, if any, could have more than one wife, were they ſo diſ- 
poſed ; fo that, go ſuch cuſtom could prevail. The caſe is very different in 
fates of full growth, where the inequality of mankind is exceſſive, and where 


enormous wealth enables one man to ſupport a niimber of wives and concubines j 


| while extreme poverty will hardly permit another man tg maintain one, , 


te! 66 "Such 


\ 
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Sock wert the citſteriy of the Perf the 
Greeks, the Romans, and even of the Egyp- 
tians, notwithſtanding the illiberal pleaſantry 
of Herodotus, which confutes itſelf.” If their 
women ſometimes treſpaſſed the boumds of 
modeſty, the publick outcry againſt them 
ſufficiently ſhewed it was an exception to a 
general rule; What has not been ſald of the 
Spartan women From the Lifiſtrata*of 
Ariſtophanes we may alſo learn, how much 
the inipudence of the Athenian women was 
ſhocking to the Greeks in general. Even in 
Rome when corrupted, the people were offend- 
ed at the ſeandal of ſeeing the Roman ladiey 


preſent at the tribunal of the Triumvirt, 


18 Every wings at preſent changed. When 
ſwarm” of barbarians ſpread themſelves like 
4 tottent over Europe, bringing their wives 
along wick them to the field; the freedom 

of cam bo added to the natural coldneſs of a 
northern elimate, which rendered reſerve 
lefs necefliry, introduced a diſſtrent man- 
ner pf living ; which was further encouraged 


by 


deſty of the ſex diſappeared, and the man- 


than we moderns. But they ſhewed it, ſays 
he, by keeping them from the publick eye; 
and Awagine they did honour to their mo- 


jm * 1 1 
, M7 


tw1l 


by books of chivalry, in which fair ladies are re · 


preſented, as paſſing their whole lives in pro- 
curing themſelves to be run away with, 
though all very modefily and honourably. 
for the times, the people imbibed hence a no- 
tion of free converſe between the ſexes; which 
was ſoon introduced in courts and great cij- 


8 ties, where they pretended moſt to polite · | 


ever, could not fail of degenerating into 
impudence. Thus it was that the natural mo · 


ners of ſutlers wives at 
by women A FT dt 45574 < 


| Notwithſtanding the. a here drawn 


| between the different modes of behaviour to- 
ward the fair ſex in ancient and modern times, 


the ſame writer maintains that, the ancients 
had a much greater reſpect for the women 


! 
deſty by being ſilent about their other virtues. 
It was a maxim with them that the pureſt 
manners always prevailed in thoſe countries, 
where the leaſt was ſaid of the women; and 
that ſhe muſt be the moſt virtuous who - was 


| leaſt the ſubje& of converſation; On this 


principle it was, that a Lacedæmonian, hear- 
ing a foreigner run on greatly in commenda- 


tion of a lady of his acquaintance, angrily | 
interrupted him, and. aſked him if he would 


never have done depreciating a virtuous wo- 


man. With us, on the contrary, the wo- 
men held in higheſt eſtimation are thoſe who 
make the moſt noiſe; who are the moſt talk- - 


ed of, the moſt frequently ſeen in publick ; 
who keep moſt company; who ate moſt po- 
tive, and who give themſelves the moſt inſo- 
lent airs: the honour of putting a modeſt man 
to the bluſh belonging only to women of the 


-firſt breeding. But, according to this ſhrewd 


and ſenſible obſerver on mankind, the female 


virtues never diſplay themſel ves but in a life of 


retirement; che peculiar province of women 
is the peaceful management of their families; 


bs th conceived that the RE 18 omnipotent, 
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their dignity conſiſts in modeſty ; baſhfulneſs 
is in them inſeparable from chaſtity ; to court 
the looks of the men is a mark of corruption, 


and every woman diſhonours herſelf who 18 
fond * appearing in Funck. 


Great as is Ronifſdar's authority with our 
"Engliſh ladies, I have no hopes that they will 
generally ſubſcribe to it in this particular. 
The love of admiration is ſo natural to the 
ſex and the love of power to all mankind, that 
we are not to expect that they, who are in poſ- 
ſeſſion of the one or the exerciſe of the other, 
will voluntarily oY 1 ſuch e pre- 
es. | 


When a power however, of ſo much im- 
portance to community, is miſplaced or miſ- 
applied, it is a duty, incumbent on the guardians 
of ſociety, to wreſt it from ſuch improper 


bands or at leaſt to lay a reſtraint on its miſ- 


* application, - But neither is this ſo eaſily effeCt- 
ed as may be imagined, It is often miſtaken- 


and 
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and that the laws of a people have an imme- 
diate and neceſſary influence on their morals. 
The caſe is ſomewhat different. The influ- 
ence of government, however direct and po- 
ſitive, will make no laſting impreſſion on 
public manners till it hath equally affected 
public opinion. Neither is it in the virtues 


of individuals that we are to ſeek for the ſource 
of a n reformation. 


The bulk of mankind, in a ſtate of ſociety, 


live not ſo much for themſelves as for others; 


nothing ſeems eligible to them but what is 
ſtamped with the public approbation; the 
only happineſs. generally ſought after being 


that of appearing happy in the eyes of others, 


Great examples bave in paſt ages had great 
effets ; but we ſeem to live in an age when 
even the moſt illuſtrious examples in favour 


of conjugal virtue are void of influence. Caſ- 


tamore, Whoſe tract, on the miſchiefs of n ma- 


trimonal infidelity, appears to have been writs 


f*s 


— 


ten about the time of the 1 imputes 
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the licentiouſneſs of thoſe days to the two pre- 
 ceding reigns. As the people of Iſrael, ſaid 
he, followed the fins of Jeroboain ; ſo regis * 
7 exemplum the fins of the Stuarts made 
England to fin. But to what ſhall we im- 
pute the more than tenfold increaſed licentiouſ- 
|  , neſs of the preſent age? an age in which the 
moſt ſhining example of conjugal virtue, that 
ever graced the annals of ancient or mo- 
dern times, beams its imparallelled luſtre from 


7 ter throne !. 


| What an mY to majeſty the wany WY 
mous proofs of the inefficacy of ſuch an example 
on the females of many of the firſt families of 
diſtinction about. the court! What a picture 
might not the pen of cenſure draw, even 


| with truth, 'of the Meflalinas of the preſent | 


1 ' 
V e e 
A | 
. At the head of hundreds who have n 
enough to ſkreen themſelves from public detection, we 
might place in à conſpicuous point of view, ſeveral who 
are ſo loſt to ſhame as ſcarcely to know what it is; ſuch 

are the Dutcheſs of K. Lady H. Lady K. and many 
"Vis ; but theſe are of too long ſtanding on the roll of 


But 
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But by what means is their number or in- 
fany 0 be lehnen, if neither private virtue, 


public 


infamy to have had the 3 of -profiting by the 


royal example, which might have been expected to have 
had its due influence on the younger part of the ſex, 

What ſhall be ſaid then to Lady D. S. ſiſter to his 

e the Duke of M. ? This lady was firſt married to 

Ford B, and, after an amicable divorce, from her huſ- 
band. remarried to her gallant Mr. B. | 

What to Miſs L. only daughter of Lord R.? firſt mar- 
ried to the Duke of G. and after divorce remarried alſo to 
her gallant the Earl of U. O. 
What to Lady S. B. ſiſter, to his ance thi Dake of 

R.? This lady, like the preceding, a conſummate beauty, 

. having ſurmounted the decorum of education, fell into the 
maſt: -xtravagant indecencies; eloping with her loyer, 
Lord W. G. and declaring to her huſband that the only 
| child ſhe ever had, was the fruits of her amorous inter- 
courſe with the adulterer. 5 

What to Lady A.? whoſe infdelity i is notorious to all 
the world but her buſband ? 

What to Lady G. ? who, winks any 1 paſo n, 
but vanity to gratify, almoſt worked herſelf up, for a 
prince of the blood, into the fever of luſt. 


What to Lady L. daughter of Mr. G. P. and his cele- FE 


brated ſpouſe ? libidineſa filia matre libidinofoor. 
What to Lady W. wife of Sir G. W. once a maid of 
2 though now a wife of 1 ? on whom, never- 


. . 


frm them no peing . 
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public example, nor even the legiſlature it- 
ſelf can effect a reformation, without, the con- 
currence of the general opinion and cuſtoms 
of the world? I anſwer by the legiſlature's 
enacting laws, which may affect that general 
opinion, and work a change in ſuch licentious 
cuſtoms. Let the marriage act be new mo- 
delled; let divorces on juſt and reaſonable 
grounds be readily obtained; and let the 
unjuſt and infamous practice of female recri- 
mination in matrimonial proſecutions be abo- 
liſhed. | By this means huſbands will by de- 
grees reaſſume that proper authority over their 


Wines, which Cod and nature hz viſe 


them ; # and wives s will retiirn to that rank of, 


What to Lady Mary H. A to the ear! of E. 


lately eloped from her huſband General S. ? 


But here let me ſtop, nor give farther pain to the noble 


and honoyrable relations of women, unworthy either the 


names and families to which they have been connected or 
from which they unfortunately derived their birth. 


If indeed there be huſbands whoſe private vices are ſo 
enormous as to give their wives that advantage over them, 
which conſcious virtue wilt ever maintain over vice, they 
merit the ſtate of ſubjection to which they are reduced. 


If there ſhould be an Sr wretch, though of plauſible 


ſubordi- 
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ſubordination, beyond which nothing but 
foreign modes, the caprice of cuſtom and 
the imbecillity of huſbands ever permited them 
to wander. The conſequence is ſelf-evident, 
and a reformation in the preſent licentious 
manners, particularly in the married ſtate, 
would Jy take Rn | 


That I am not FR in this Apna 


will appear on citing the opinion of Caſtamore, 
juſt-mentioned, on the ſubje& ; given at a pe- 
riod when profligacy of manners was infinitely 
leſs than at the preſent era; , almoſt the ane 


natlon being now infiſed with the norton 


follies and vices of a diſproportionate and = 
ſolute et, * 


demeanour and fair character, capable of debauching 
his, on daughter, providing ſecretly for diſburthening her 
of her ſhame, and afterwards marrying her to his boſom 
friend; - if there be ſuch à man, or rather monſter, ought 
he not, inſtead of having authority over his wife, to be 
held in ſubjection and deteſtation by all bumankind ? 
<« That's wormwood, wormwood, S—, but what of that? 
te we that have free ſouls it touches it not. Let the galled 
jade e our withers are e 


LES: $24 
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© « Surely it would be a matter not unworthy 
the thoughts and confideration of the high 
court of parliament, to reflect upon the nu- 
merous miſchiefs, which this too common 
conjugal incontinency produces, and preſcribe 
fuch antidotes as might timely put a ſtop to 
it! How many thouſand families in England 
will think themſelves obliged to call them 
for ever bleſſed for it ? And bleſſed they muſt 
needs be, | who make their authority a ter- 
ror to iniquity, and take care that vice ſhould 
never trample upon their power, nor a wick- 
edneſs ſo daring, ſo, miſchievious, and odious 
as this, ſhould ever paſs any longer without a 
due cenſure, and juſt puniſhment, Were 
this effeminate liberty but effectually ſuppreſſed 
by their wiſe determinations, what a lovely 


. - Alteration would it work throughout the 


whole Kingdom! and how many | injured 
perſons, whoſe tempers are now fejefted with | 
private grief and difcontent, would then have 
them turned immediately into a pleaſant chear- 
fulneſs and ſatisfaction? Our men would 
then be more hale and eu, more active 
: and 


L 281 ] 
and hardy than now they are, and not be 
ener vat d with effeminacy, and ſubdued with 
ſharp pains and diſeaſes of luſt; nor yet be 
"racked with violent and impetuous paffions 
derived from the depraved appetite of the pa- 
rent. How many eſtates might then be ſaved 
who now are waſted and conſumed by prodi- 


gal expenſive lewdneſs? And how many ſa- 


mites live like brethren in love and amity, who 
are now only the- eee eee 
ee | 


0 8 Were theſe formidable difficulties of mar- 
riage but removed, and. the wife ſafe inthe love 
of her huſband, and he in the affections of his 
wiſe, and/the legitimacy af her offipeing, and 


that ſolemnity gained at its firſt inſtitution 3 


which would no more. be looked upon as a ſtate 


lla very, but freedom; as fit for man even in his 


tiply all the comforts and delights of life. But 
| * ſuch 


not expoſed ſo-deſperately to the falſity of her 
love, men then would entertain the thoughts 
of wedlock with the ſame honourable eſteem as 


ſtate, of, innocence. and perfection; and a bleſ- 
ing deſigned to inhance the pleaſure, and mul- 
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ſuch a happy change as this can never in Eng- 
land be expected, till ſome wiſe reſolutions 
animate the auguſt aſſembly of the nation to 
eſtabliſh ſuch an act ageinſt this diſſolute ma- 
trimonial behaviour, as may reſtrain the mar- 
ried perſon within bounds of modeſty, ; which 
is the only means of promoting that honour- 
able eſtate, which is now ſo wretchedly neg- 
leced; and of reviving. its decayed felicities 


and comforts. For now the impunity of it 


has encouraged its violation to that degree of 
aſſurance and boldneſs, as if the offenders 
were really lawleſs, and outbraved the force of 
dleil conftitutions, and the power of the 
legiſlature | to reſtrain them. For effeQing 
Which, it might not be amiſs to contrive ſuch 
a method and law, as might render divorces 
less chargeable and difficule than now they are. 
For fince all divorces, with the liberty of 
marrying agaln, proceed from the authority 
of parllament; therefore if either there chance 
to be no ſeſſion for ſome time; or if there be 


the parliament has no opportunity of diſpatch- 
vs ſuch vibrate concerns ; or if the perſon 
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injured be a man of no application, or be de- 
ſtitute either of money or of time to go 
through with ſuch a weighty affair; in all 
theſe inſtances he muſt be forced to ſilence, and 
privately. to ſtruggle with his inward burthen 
and his grief, becauſe he is not qualified for 
a deliverance from the difficulties of them. 
And therefore, ſince our Saviour aſſures us, 
and the moſt judicious caſuiſts atteſt, that 
upon the account of fornication it is really 


lawful both to divorce and to marry again, 


why ſhould not ſome more eaſy method be 
thought of, than now is practiſed, for re- 
lieving the party injured and oppreſſed: and 
certainly it were more deſirable, that the 
ſpeedy diſpatch of the Jewiſh manner of di- 


vorce, be expelled from me, and free for 


any body . pon juſt nnn were 


* The ancient form of the bills of — given 
by the Hebrews to their repudiated wives, is ſaid to im- 
port as follows. Mea ſponte nullius coactu te uxorem 
hactenus meam dimittere, à me deſerere ac repudiari de- 
crevi : jamque adeo te dimitto, deſero ac repudio, atque 
à me ejicio, ut tuæ ſis poteſtatis, tuoque arbitratu ac 
lubitu, quò licet diſcedas, neque id quiſquam ullo tem- 
pore prohibeſſit, atque ita dimiſſa eſto, ut Euivis viro 
nubere tibi liceat.“ 


allowed 
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allowed. than ſuch as are ſo; tedious and ex- 
penſive as thoſe now to be obtained. | 


Since, therefore, the happy-conftitation; 
of government takes care of other properties, 
it will not, I hope, hereafter. ſuffer this, 
which is moſt dear and tender, to be ſo ea - 
gerly invaded and raviſhed from us. Nor 
will thoſe laws which are a defence for an ox: 
or an aſs, overlook the ſecurity of the moſt 


valuable enjoymenty negle& the rights and 


intereſts of the confagal-bed;' and not main- 
tain the ſtaple comforts of our lives in all 
the duties and obligations of en con- 
8 ad WERE n Refer. n 


1 am 18 unaware of the oppofition that 
+ will be raiſed to a reformation of this kind. 
I well know that the only ſet of men in the 
kingdom, who. beſt ought to know better, 
will withſtand” it with all their might; I 
mean the clergy: at leaſt that part of them, 
who with equal reaſon and juſtice oppoſe 
the conſcientious defire of ſome of their bre- 
| -thren, | 
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thren, to obtain a reviſion of the articles 
and liturgy of the church of England. 


As a proof that J am not miſtaken, I will 
here quote the very words of one of theſe 
orthodox di vines; who, aſter ralling at the 
ſcruples of his fellow clergy, proceeds thus. 

If my brethten muſt mike their appear- 
« ance upon the public ſtage, Jet them thew 
their zeal by petitioning and remonſtrating 
we againſt real grievances and corruptions; let 
'« them exclaim where | chriſtianity is really 
«injured, and every honeſt | chriſtian knows 
it to be ſo; let them place in the moſt 
„ alarming light the ſhocking profaneneſs of 
< human authority's diſpenſing with the 
laws of Heaven, of aboliſhing and difſol- 
eving matrimony (the inſtitution of God, 
« and which God has expreſſly forbidden 
man to diflolve) by a Britiſh act of par- 
« liament. In ſuch caſes (degenerate as the 
times are) I have too (good an opinion of 
my brethren not to entertain comfortable 
"© Hopes that they would be joined by a very 
60 reſpecta- 
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* reſpectable majority, both of bigh and 


low.“ 


I will not enter into any controverſy with 
this modeſt divine, about the '/hocking pro- 
Faneneſs of king, lords and commons, in ta- 
king upon them to diſſolve the civil contract 
of matrimony; nor will I pretend to judge 
ho reſpectable might prove the majority 
of the high and. low. of which he entertains 
ſuch . comfortable hopes. His zeal is very 
plainly not a zeal according to knowledge: 
for I will venture to defy a whole convoca- 
: tion of ſuch divines, with the bench of biſhops 
at their head, to prove that MARRIAGE, as 
they affect to define it, viz. © an obliga- 
tion binding 2 man to have carnal com- 
merce with but one woman during her na- 
tural life,” either is, or ever was, of divine 


inſtitution. 7 1 9 


I am FA "08 denying that, whow:. the 
- wedded- parties are helps meet for each other 
ny to the terms of the original ordi- 
nance, 


'/ 
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[ 37 ] 
nance, that matrimonial fidelity; accofding 
to the modern acceptation, is a neceſſary and 
highly commendable virtue; but ſtill I ſay, 
it never was required by God's law in any 
caſe, and there may be many caſes in which 
ſueh fidelity would be a breach of the very | 
firſt commandment given by God, and di- [ 
realy contrary to the chief end for which 
the union of the ſexes was deſigned, | 
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It would better become theſe learned dis 
*vines, inſtead of declaiming againſt a huſband's 
obtaining a divorce from an adulterous wife, 
to ſhew on what good grounds either of ſerip- 

ture or reaſon, a wife is permited to ſue out 

a divorce from her huſband for any cauſe 

at all. For this was neither enjoined by 

| Moſes, nor diftated by Jeſus Chriſt, nor pace 
tiſed among the Jews. . 


Much, I know, hath been ſaid about the 
dangerous conſequences of eafily granting di- 
vorces: and perhaps, in a political view, di- 
vorces may have heretofore been too. eaſily 

obtained] 
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4 obtained: eſpecially when it was the cuſtom 
to grant them ſolely upon the confeflion of 
the parties. Not that T think, with Gib- 


ſon, * the great inconvenience lay in the num- 
der of ſuch divorces; for I think the reſpect- 


able ſtate of matrimony could receive no ho- 


nour from the cohabitation of ſuch parties; 
and therefore the more of them were Ra 


the better. 


There might be. caſes, indeed, in which 
very young and helpleſs. children might bo 
the ſufferers by ſuch divorces, and therefore 
caution was neceſſary in granting them. 


It is to be 2's Br however, that this 
caution is merely political and not religious: : 


. there is no ſuch thing required by the divine 


aw. Tbe rule of the canon law, upon this 
head, is deduced merely from a decretal epiſtle 


of Pope Celeſtin the third; and proteſtants + 


are not bound, as 1 have before obſerved, 


dy popiſh decretals, 


Oughton | 


„ eee 
Oughton aud Gibſon, it is true, tell us 
ſtrange ſtories of collufive methods that have 
been taken to obtain divorces, by which 
whole families of children might have been 
baſtardized; and innocent women divorced 
from their huſbands without knowing any- : 
thing of the matter. Qlerke ſays; he knew 
two inſtances in his time, where ſuppoſititious 
women (not the wives of the parties) were 
ſuborned to come and confeſs the adultery, as 
if chey had been the real and true wives. ? 
But who does not ſee how eaſily theſe in- 
conveniences are prevented or fedreſſed? I 
have known, in my time, a ſuppoſititious 
woman married to a man, and on the other 
hand a ſuppoſititious man married to a wo- 
man, under falſe names, in order to fix a 
marriage on perſons entirely ignorant of the 
tranſaction. But what then ? This might 


None mi, 


9 t Ought. 316. See alſo Burn's Ecc. Law. art. 
. II, +4 ; 
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2s well be made a plea for refuſing to 
marry parties who are perſonally ftrangers 
to the prieſt, as the other pretext be made a 
plea for the refuſal of a divorce by the ordi- 
nary, | | 


Numberleſs have been the frivolous pre- 
tences of the ill conſequences of readily. ob- 
taining divorces : but none of them have been 
in any degree proportionate to the evident 
evils of retaining adulterous wives. The edu- 
cation of the children, it has been ſaid, would 

be aſſected by the depriving a family of the 
mother. Better by far that children ſhould 
be motherleſs, than be brought up by an adul- 
tereſs. The female children muſt doubtleſs 
greatly profit both by her precept and exam- 
ple. No, I ſay with Zonaras, in theſe caſes 
.  maritus pollutam ex edibus ſuis excludet, Let 
the huſband turn the adultereſs out of doors. 


Of the ſame opinion was the celebrated Die 
nardino Ochino, the particular friend of Peter 
. Martyr, Bullenger, Martin Bucer, Latimer, and 
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the other principal reformers. . If, ſays he, di- 
vorce ſhould be practiſed for adulter y, accord- 
ing to God's word, whenever it were done, by 
order of the magiſtrate, it would give occaſion 
of offence to no man: And, if ſo be, neverthe- 
leſs, ſome wicked perſon ſhould, by ſuch di- 
vorce, take offence where none is given, it were 
not, therefore, juſt to compel the innocent 
huſband to hold ſociety with ſo wicked a wo- 
man, to his great diſgrace and infamy, as in 
ſuch a caſe would happen; or to live ſingle 
all his life after, whether he were indued with 
the gift of continence, or not. Conſider how 
many inconvienences have ariſen upon this 
ground, viz. becaufe it has been forbidden 
wholely to divorce for adultery; . In the firſt 
place, many men have killed their wives 
whom they have taken in adultery, that they 
might free themſelves from ſo ſhameleſs a 
companion, and have, by that means liberty 
to marry another; which they would not have 
done, if they might have been allowed to di- 
vorce them. Morever many huſbands, of- 
fended by their wives adultery, and loathing 

AWE Ala * 


„ + 
to hold ſociety with them, have given them 
poiſon privately, or have run away from them, 
and many times, the wives themſelves for fear 
of death, have abſtained from the ſociety of 
their huſbands, in ſuch caſes; and, wanting 
the virtue of contineney, have commited in- 
numerable crimes ;* which they had not done, 
if, being made each of them free by divorce, 
they might have joined themſelves to ſome 
other in marriage. And theſe are the fruits of 
thoſe holy interdictions of the Pop, forbid- 
ing divorce for W and licenſe to the di- 
vorced to —_ WY | | 
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But to 2 Sole! with argument; and 
as 1 have renounced declamation, I ſhall take 
leave of my readers with the ſober advice of 
a candid and moderate philanthropiſt: wiſhing 
that my countrymen may take the ſubje&, 
treated of in the foregoing ſheets, into ſerious 
confideration ; that they may thence reflect on 
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And that even dufing cohabitation ; even to the 
poiſoning of their huſbands ; of which there are many re- 
dent inſtances i in the — of this country. | 


what 


* 
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what they owe to themſelves, andthe value they 
ought to ſet on the authority of huſbands, both 
for their own fake and that of their poſterity ; 
that they may leave, to the fantaſtical French 
and emaſculated Italians, the contemptible 
meanneſs, of being made ſlaves to the caprice, 
and dupes to the vanity, of a ſex, which na- 
ture defigned for the uſe, comfort and conveni- 
ence of man. As Engliſhmen, 2, they know 
and exert every privilege, derived to them 
from their brave and virtuous anceſtors; re- 
ſtoring to its ancient luſtre our tarniſhed re- 
putation, as a nation of men, moraliſts, ſages, 
heroes ! | 


THE END. 


Preparing for the Preſs, 


By the Avr hon of the foregoing Tract. 


SQUIRE MORGAN. 


Safe from the BAR, the Pur rr, and the Tuncre, 
And ſhameleſs, fave from R1picuLE alone. 
| | Pops, 
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